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CURRENT TOPICS 


Retrial after Conviction 


THE fact that, as their report records, the Departmental 
Committee on New Trials in Criminal Cases were unable to 
stir up much interest among the national Press in the subject- 
matter of their inquiry is certainly no indication that the 
matter upon which they have reported is not an important 
one. There seems not to have been any widespread desire, 
even from within the profession, to advocate a decided view 
one way or the other. This is perhaps strange, since it is 
often in just such an instance as this, where two conflicting 
ideals are nicely balanced, that strong feeling is aroused. 
The principles which lie thus uneasily together are, on the 
one hand, that justice should be completely done, and on the 
other, that it should be swift and final. The latter essential 
has carried the day with the majority of the committee, who 
recommend that the Court of Criminal Appeal should not 
be given unlimited power to order a new trial of a convicted 
person, notwithstanding the regret which has been repeatedly 
expressed by successive Presidents of the court that it had 
not such a discretion. It is noteworthy that the minority 
who were in favour of a general discreticnary power have all 
sat upon a criminal bench. In the specific event of an appeal 
to the Court of Criminal Appeal against conviction where the 
appeal is based on the availability of fresh- evidence, the 
committee have been able to announce unanimity. They 
think that, whatever the offence, there should be power for 
the court or the House of Lords to order a fresh trial in these 
circumstances, and while they would not fetter by statute 
the judicial discretion, they anticipate that it would be 
exercised only where, under existing practice, the court 
would be disposed to hear the fresh evidence in question. 


Directors’ Powers 


Mr. MILNER HOLLAND, Q.C.’s opinion, expressed in his 
report under s. 165 (b) of the Companies Act, 1948, on the 
recent action of the directors of the Savoy Hotel, Ltd., i 
forming Worcester Buildings Company (London), Ltd., to 
acquire the freehold of the site of the Berkeley Hotel in 
Piccadilly, raises a question as to possible company law 
amendment which is bound to be much debated in the near 
future. Mr. Holland found that the Worcester transactions 
were designed to deny to the majority holding voting control 
of the Savoy company the power to cause the Berkeley Hotel 
or the other properties affected by those transactions to be 
sold or used for any purpose other than those for which 
they were being currently used. The directors, he found, 
had acted in good faith and in the genuine belief that they 
were acting for the good of the company. He further found 
that they had acted on legal advice that the scheme was a 
valid exercise of their powers, but it is apparent from his 
report that he thought that there was much to be said for 
the other point of view as a matter of business, and even 
more as a matter of law. The source of the trouble appears 
to have been that the scheme was not put before the share- 
holders for their approval. Whether there is any chance of 
securing the shareholders’ approval of a scheme which will 
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permanently deprive them of any future control over the 
use of a large part of their property is a question which 
must depend upon the facts of the case. So long as there is 
a possibility that shareholders may object to such an annexa 
tion by the board of directors, there is a case for an application 
being made to the court for a decision as to whether the 
scheme is valid. As so much depends on the facts of an 
individual case, it is at least premature to talk of amending 
legislation. In the meantime, any directors who may be 
tempted to try to do it again should first reflect that the 
report in this case expresses the opinion that the use of the 
directors’ powers in the case under review was not in principle 
different from an issue of shares to affect voting powers 
in order to defeat resolutions of which the board disapproved, 
held invalid over thirty years ago. 


Hearings before the Judge in Chambers 


THE Council of The Law Society have asked solicitors to 
play their part in acting on information given by members 
of the Bar that the hearing of a summons before a judge in 
chambers is likely to be of such a length as to justify a special 
appointment. Solicitors are asked to notify the officer in 
attendance on the judge at the earliest opportunity of the 
desirability of fixing a special appointment, of the estimated 
length of time the hearing will take, and of the date upon 
which it would be most convenient for the summons to be 
heard. This will help the new arrangement which has been 
in force since the commencement of the present term after 
consultations between the Lord Chief Justice and the Bar 
Council and The Law Society, under which a judge now sits in 
chambers on Mondays, Wednesdays and Fridays to take the 
ordinary chambers lists, while Tuesdays and Thursdays are 
reserved for special appointments. It is considered to be 
an essential feature of this arrangement that the attending 
officer should be notified both that the anticipated length 
of the hearing would warrant a special appointment, and of the 
date on which the counsel and solicitors concerned would like 
the hearing to take place. Those practitioners who have 
spent long periods of waiting in the ante-room of the judge in 
chambers will fully appreciate the importance of supporting 
the new arrangement. 


Pedestrian Crossings and Flashing Beacons 


THE Pedestrian Crossings Regulations, 1954, are now in 
force and a zebra crossing, to be valid and effective in law, 
must be indicated by illuminated beacons. The MINISTER 
OF TRANSPORT, in his Press Conference on 30th June, indicated 
that the regulations require that these beacons should be lit 
by day as well as by night. In view of this statement of the 
law it seems that the view advanced at p. 383, ante, that a 
crossing is valid by day even though the beacons are not 
flashing, cannot now be supported. That view was based 
on the apparent absurdity of suggesting that a zebra crossing 
was rendered invalid if the beacons, which would be perfectly 
visible to the motorist, were not flashing on a sunny day 
and it was assumed that this was an unintentional mistake 
in drafting. However, it seems that this provision that 
beacons must be lit by day as well as by night was inserted 
deliberately (see Hansard, 18th May, 1954) and one must not 
argue that the action of a Minister of the Crown is absurd. 
The “ absurdity ” rule only applies where the language of a 
statute is such that it is plain that Parliament never intended 
the result brought about by construing it literally. Never- 
theless, it is suggested that the provision in the regulations 
that a crossing is not valid unless the beacons are flashing 
or lit all the time is both unnecessary and undesirable during 
daylight. Firstly, a crossing properly equipped with stripes, 
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poles, beacons and studs is perfectly visible to the motorist 
in daylight whether the beacons are lit or not, and the 
provision that they shall be lit continually by day seems to 
be quite unnecessary so far as visibility to the motorist is 
concerned. Secondly, observation of flashing beacons on a 
sunny day shows that it may take two or three seconds to 
make out whether the beacon is lit or not. This may not 
matter very much for pedestrians but, so far as motorists 
are concerned, it means that they may find themselves 
concentrating on the beacons and taking their eyes off the 
road for an appreciable time, a result which defeats the 
intention of the regulations to make the roads safer, rather 
than more dangerous. It hardly makes for “ road-safety ”’ 
if children are given a false sense of security on crossings 
and motorists are in confusion when they approach them. 
One may also ask why these technical defences are to be 
given to motorists who may have been quite unaware that 
the beacons were not lit and have deliberately broken the 
regulations, and yet find a means of escape from prosecution 
if one of the beacons was not lit, e.g., because there was a 
“ power-cut.’’ It is suggested that amending regulations 
ought to be considered which would provide that the failure to 
illuminate the beacons shall not invalidate a zebra crossing 
during the hours of daylight. We do not, of course, make 
any criticism of the provision that beacons should be lit by 
night. 


Vendors Solicitors’ Costs on Acquisitions by Local 
Authorities 

NEGOTIATIONS with the local government bodies to agree 
a special scale of charges for local authorities when paying 
vendors’ solicitors’ costs have been temporarily suspended, 
according to the July issue of the Law Society’s Gazette. 
It is possible, however, that they will be resumed after a few 
cases have been taken to taxation, as the taxing master’s 
decisions may clarify the position sufficiently to make agree- 
ment more likely. The Gazette states that the Council are 
anxious to be informed forthwith of all cases which are being 
taken to taxation. In selected cases, The Law Society will 
be prepared to offer financial backing. Any vendor’s solicitor 
concerned in such a case is accordingly asked to write to the 
Secretary immediately. 


Unplanned Planning 


SEcTION 14 of the Town and Country Planning Act, 1947, 
obliges a local planning authority, in dealing with individual 
applications for planning permission, to have regard to the 
provisions of the relevant development plan and to any other 
material considerations. The flexibility of the plan, even 
when approved, as an arbiter of the propriety of a development 
proposal is thus preserved, and the section goes on to give 
the Minister power to authorise local authorities to grant 
permission for development which does not accord with the 
plan. Now that most plans have been submitted and a 
number approved, the Minister has made the Town and 
Country Planning (Development Plans) Direction, 1954, 
which deals with the cases and conditions in which authorities 
may permit such inconsistent development if, having regard 
to the plan and other material considerations, they are so 
disposed. An accompanying circular, sent by the Ministry 
of Housing and Local Government to all planning authorities 
(No. 45/54) explains that the effect of the direction is that 
where an authority wish to grant such permission they may 
do so without prior reference to the Minister, provided that 
in their opinion the proposal would neither involve a sub- 
stantial departure from the plan nor injuriously affect the 
amenity of adjoining land. In other cases they must refer 
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a copy of the application and their reasons to the Minister, 
and wait twenty-one days before granting permission. The 
direction clearly entrusts a wide discretion to planning 
authorities and the circular is of particular interest in that 
it sets out some points to be borne in mind by the authority 
in deciding whether the development which they are minded 
to permit does or does not accord with the plan; and in 
that it stresses certain considerations that affect the question 
whether a proposal demands prior reference to the Minister. 


Solicitors’ Practice Rules, 1936, Rules 1 and 2 


THE current issue of the Law Soctety’s Gazette contains an 
answer to a question put to the Council from time to time by 
solicitors in salaried employment with non-legal employers. 
The question is whether there is any objection to their acting 
on behalf of fellow employees in conveyancing and other 
non-contentious matters, where the employer lets it be known 
that he is prepared to pay the charges of any solicitor whom 
the employee may agree to instruct or to provide the services 
of the employed solicitor on his behalf without charge. 
The answer is that, provided a solicitor holds a practising 
certificate, he may act for whomsoever he pleases, provided 
that, in so doing, he complies with the Solicitors’ Practice 
Rules, 1936, the Solicitors’ Accounts Rules, 1945, and the 
Accountant’s Certificate Rules, 1946. The Council, however, 
consider that it would be calculated to attract business to an 
employed solicitor unfairly, if it were stated by his employer 
that that solicitor was prepared to accept instructions from 
fellow employees, because there would at least be reasons of 
expediency which would induce a fellow employee to instruct 
the employed solicitor rather than an independent solicitor 
in private practice. The Council say that they are not 
prepared to grant general waivers of the Solicitors’ Practice 
Rules, 1936, to employed solicitors in such circumstances. 


Appointing the Corporation 


HE must be a very magnanimous solicitor who can peruse 
with perfect equanimity the advertisements of the banks 
and insurance companies adjuring members of the public 
to appoint the corporation to be their executors and trustees. 
Every practitioner likes to imagine himself the perfect 
professional adviser who can fill, as no one else can, the 
réle of wise counsellor to a wide diversity of clients and their 
representatives and delegates, while his office staff deal with 
impeccable competency with such routine problems of probate 
and accountancy as may arise. No doubt he usually is such 
a beau idéal. But the day is gone, we reflect as we read 
these advertisements, when it was assumed without question 
that a practising lawyer, in disinterested collaboration with 
some knowledgeable friend of the family, was the best possible 
solution to the problem of choosing executors. The fact 
seems to be that the number of our fellow citizens who do 
not trust us as a profession or who have some other reason 
for wanting to keep our noses out of their affairs does not 
noticeably decrease. An appreciable body of such potential 
testators and settlors must have taken fresh heart from 
the announcements of the Public Trustee now adorning the 
walls of Post Offices. On the footing that a fair proportion 
of lawyer-haters are thereby attracted, it is ironic to reflect 
that the Public Trustee and his excellent staff are in fact 
brothers in our profession. 


Mr. Frank Evershed 


Mr. FRANK EVERSHED, solicitor, of Burton-on-Trent, who 
died on 29th June, 1954, at the age of eighty-seven, was, 
like his famous son, no ordinary man, for besides attending 
regularly at his office until October, 1952, when he retired, 
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he managed during his younger days to build up a career as 
a Rugby footballer of note. He played for Blackheath as well 
as for his own town club, and was a member of the Midland 
Counties and Middlesex County XVs._ In 1889 he gained his 
first cap for England, against the first New Zealand touring 
side of Maoris, and appeared for England on nine subsequent 
occasions. He was one of the original members of the famous 
Barbarian Football Club, founded in 1890, and was on its 
committee for four seasons. He will be sadly missed by his 
many friends both in the legal profession and in the world 
of Rugby. 
The Selden Society Lecture 

THE Selden Society Annual Lecture, given by Professor 
Sir ARTHUR L. GoopHART, Q.C., on “Sir William Searle 
Holdsworth, O.M. (1871-1944)” in Lincoln’s Inn Hall on 
25th March, 1954, has now been published (Bernard Quaritch, 
4s.), with a foreword by the Hon. Mr. Justice VaisEy. As 
literary executor, with Professor HANruRY, of the late Professor 
Holdsworth, Professor Goodhart had access to all his manu- 
scripts and notes. He told an anecdote of his birth, at which 
he was so delicate that, when the family stood around waiting 
for him to die, the doctor begged his mother “ not to grieve 
too much, because, had he lived, he would have been an idiot.” 
He lived to disprove this curious verdict, and after the 
inevitable double firsts at Oxford, it is interesting to find him 
spending some time in the office of his father, who was a 
well known London solicitor, the firm being Redpath and 
Holdsworth. “‘ He found this experience so useful,’’ the lecturer 
said, “ that later he expressed the view that undergraduates at 
Oxford who were intending to become barristers should, if 
possible, have some experience in a solicitor’s office.’’ As 
things turned out, apart from his experience as a pupil in the 
Chancery Chambers of W. H. Inkpen, this was his only 
experience of practice. It is perhaps not idle to attribute 
“the combination of scholarship, disposition, clarity of 
thought, energy and courage which made Holdsworth so 
great a man’”’ in part to his early practical training. The 
“grand conception of a monumental history’’ which, as 
Professor Goodhart says, is Holdsworth’s unique contribution 
to legal history, undoubtedly owes something to his earliest 
contacts with law practice in his father’s office. 


Professional Classes Aid Council 


NEARLY every profession has its own benevolent fund, 
but necessary limits imposed on the scope of such funds 
have created the need for the Professional Classes Aid Council, 
which assists cases outside .their scope. Its thirty-third 
annual report for the period 1953-54 states that a large 
proportion of the 416 applicants for assistance during this 
period were advised of funds for which they were considered 
eligible. In one case a law student was advised as to where he 
could obtain a grant and wrote thanking the Council. During 
the year, 260 families, of which forty-five were new cases, 
received aid, and grants totalled £12,329 16s. 11d., of which 
£2,491 6s. 2d. was administered on behalf of other organisa- 
tions. The help given by the Council is partly general, 
providing for the ‘‘ rainy day ”’ of those professional people 
whose incomes are static in the face of a rising cost of living 
and who cannot save, and partly special, in the form of grants 
for education and training, where disaster has overtaken a 
professional person’s dependants and State grants are not 
available. In both cases, the Council co-operates fully with 
other professional funds and associations. Mr. T. KINGSLEY 
Curtis is the representative of the Solicitors’ Benevolent 
Association, and Mr. T. G. Lunp, C.B.E., the representative 
of The Law Society on the Council. 
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NON-CONTENTIOUS PROBATE RULES, 1954 


PRACTITIONERS will welcome this revision and consolidation 
of the rules relating to non-contentious probate business. 
The new rules come into force on Ist October, and apply 
to cases then pending except that where the deceased died 
before 1st January, 1926, the right to a grant shall be deter- 
mined by the principles and rules in accordance with which 
the court acted at the date of the death except where the 
provisions of any statute otherwise require. 

A glance at Sched. II to the new rules shows that 
no fewer than twenty-six issues of rules and amendments 
extending over nearly a century are revoked and replaced 
by the new rules. Consolidation and simplification has been 
thorough, and whereas the basic rules of 1862 with their 
current amendments are over 123 in number for the Principal 
Registry alone, the new rules consist of sixty-eight paragraphs 
only, and apply to the practice in both Principal and District 
Registries. In addition, a very large number of the practice 
directions which from time to time have been issued by the 
Probate Registry are now incorporated in the rules. The rules 
relating to personal applications are no longer separate but are 
included with those appropriate to applications lodged through 
solicitors. A number of the existing rules have become obso- 
lescent owing to changes in practice, and the new rules bring 
such matters up to date. Nevertheless, the new rules leave 
it open to the President and the registrars to issue directions, 
and, indeed, such directions will be required under several of 
the rules, as, for example, under r. 3, where the registries at 
which application can be made by post are to be such as the 
President of the Probate Division may direct. 

The main consolidations and changes in the new rules 
may be summarised as follows :— 

The rules relating to the order of priority for a grant are now 
two only in number, viz., r. 19 for cases where there is a will, 
and r. 21 for an intestacy. Under r. 19 the executor is, of 
course, placed first as the person entitled to a grant and then 
follow the five classes of persons entitled to a grant of letters 
of administration with the will annexed in the order in which 
they are entitled. 

Under r. 21 the order of priority for grant in cases of intestacy 
sets out the position in regard to grants of letters of administra- 
tion in the estates of persons who died wholly intestate on or 
after Ist January, 1926, and includes those applicable to 
deaths on or after 1st January, 1953, where the Intestates’ 
Estates Act, 1952, applies, and also incorporates the rules 
relating to priority in cases of illegitimacy and adoption. 
Although these two rules do not effect any changes of 
importance it is very convenient to have the very important 
matters with which they deal collected within a comparatively 
small compass. 

Under the present rules, applications for a grant of probate 
to issue within seven days of the deceased’s death or within 
fourteen days in the case of an application for letters of 
administration can be decided by one registrar of the Principal 
Registry if submitted through a district registry, whereas in 
the case of applications submitted to the Principal Registry 
the decision of two registrars is necessary. Under r. 5 (3) 
of the new rules this position is simplified by requiring the 
decision of two registrars in all cases; either two of the 
registrars of the Principal Registry or one of the Principal 
Registry and one district probate registrar. 

Rule 7 consolidates the requirements in regard to alias 
by providing that, where it is necessary to describe the deceased 
in a grant by some name in addition to his true name, the 
applicant shall state in the oath the true name of the deceased 


and shall depose that some part of the estate, specifying it, was 
held in the other name, or as to any other reason that there 
may be for the inclusion of the other name in the grant. The 
provisions of the new rule will therefore dispense with a 
separate affidavit of alias which is often at present required. 

Under the present practice, where an infant has a right to 
take a grant of probate or letters of administration he is 
entitled to elect a guardian if he is a minor, i.e., is over the 
age of seven years. Under r. 31 of the new rules this right 
is to be restricted to a minor over sixteen years of age who 
wishes to nominate his or her nearest of kin or spouse. 

A single form of bond is now prescribed for the Principal 
and District Registries, and its use required by r. 38. The 
form itself is contained in Sched. I to the rules and contains 
minor modifications of the wording of the present forms. 
The requirements relating to justification of sureties and cases 
where a declaration of estate must be filed are consolidated 
in r. 39. The bond required by r. 41 on applications for 
resealing under the Colonial Probates Acts, 1892 and 1927, 
is also contained in Sched. I and differs in only minor respects 
from the normal form of administration bond for use in cases 
where the deceased died domiciled in England. 

The existing rules relating to the amendment and revocation 
of grants of representation are of considerable complexity. 
The requirements of the registry are now consolidated in a 
new rule (r. 42) which is as follows :— 

“If a registrar of the principal registry is satisfied that 
a grant should be amended or revoked he may make an 
order accordingly : 

Provided that except in special circumstances no grant 
shall be amended or revoked under this rule except on the 
application or with the consent of the person to whom the 
grant was made.” 

It is, however, presumed that the existing practice in regard 
to the circumstances when amendment can be effected and 
when revocation is necessary will apply and that no important 
change in the practice of the registry is intended. 

Rule 44, relating to the entry of caveats, now requires that 
a solicitor entering a caveat must disclose the name of the 
person on whose behalf he is acting. Under the present rules 
it is sufficient for the solicitor to state that he is acting for 
‘‘a party having interest.’”’ Rule 44 also conveniently 
states the purpose of a caveat as being merely to ensure that 
the person entering it shall have notice before any grant is 
sealed. Other rules prescribe the cases where caveats must 
be entered as, for example, before a citation is sealed (r. 45). 

Rule 41 of the new rules very much simplifies the procedure 
to lead resealing under the Colonial Probates Acts, 1892 and 
1927. Under the existing rules advertisement is required in 
all cases, whereas under the new rule advertisement is only to 
be required if a registrar of the Principal Registry so directs. 
(Applications to dispense with advertisement before the rule 
comes into force will be favourably considered: see ante, 
p. 460.) In future a bond will not always be required where 
proper security has been given to the satisfaction of the court 
issuing the grant which it is desired to reseal and the appro- 
priate certificate of the officer of that court is lodged in the 
registry. This dispensation is, however, conditional upon 
the registrar deciding that a bond is unnecessary. As the 
rules stand at present it would appear that an application to 
dispense with a bond will have to be made in each separate 
case, and it is to be hoped that a general direction dispensing 
with bonds in all or certain classes of cases will be issued before 
the rules come into operation. Nevertheless, the general 
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effect of this rule will be to reduce the cost of resealing con- 
siderably and to render less obvious the advantages formerly 
gained in applying for a direct grant of administration with the 
will annexed through an attorney. Under the new rule a 
power of attorney is not required for resealing and no oath 
is necessary. 

Rule 29 simplifies the procedure in regard to applications 
for grants where the deceased died domiciled abroad. In 
such cases r. 4 requires that the domicile be stated in the oath. 
The order of priority of title to apply for a grant in foreign 
domicile cases under the new rule may be summarised as 
follows :— 

(1) The executor always has priority if the will is in 
English or Welsh. 

(2) The executor according to the tenor, if the will 
describes the duties of a named person in terms sufficient 
to constitute him as such. 

(3) The person entrusted with the administration of the 
estate by the court having jurisdiction at the place where the 
deceased died domiciled. 

(4) The person entitled to administer the estate by the 
law of the place where the deceased died domiciled. 

In the last two cases application must be made to a registrar 
of the Principal Registry for an order for the grant. Such an 
order is also required if there is no person within the above 
categories entitled to a grant or if by reason of a minority or 
life interest or for some other reason not less than two 
administrators are required. There is, however, nothing to 
prevent an application being made in accordance with the 
law which would have been applicable if the deceased had been 
domiciled in England, provided the whole of the estate in 
England consists of immovable property and the grant is 
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limited to such property. An application for a limited grant 
in these terms does not require an order of the registrar. 

Applications for grants after citations have issued are now 
much simplified, and by r. 45 can, in many cases, be made to 
the registrar on summonswhere formerly they had to be made to 
the court on motion. Similarly, by r. 51, applications for grants 
of administration under the discretionary powers of the court 
exercised pursuant to s. 73 of the Court of Probate Act, 1857, 
or s. 162 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, as amended by s. 9 of the Administration of Justice 
Act, 1928, and for grants ad colligenda bona are now to be made 
to a registrar of the Principal Registry where the gross value 
of the estate does not exceed £3,000, and in other cases by 
summons to a judge. Rule 52 contains a corresponding 
provision in the case of applications for leave to swear the 
death of any person. 

Notwithstanding the complexity of probate practice, the 
business of the registry has always been conducted with the 
very minimum of prescribed forms. Almost all cases where a 
prescribed form is to be used have arisen since 1925 and it is 
pleasant to note that the draftsman of the new rules has 
resisted the temptation to increase prescribed forms. Only 
seven are contained in Sched. I to the new rules. Of 
these, two are forms of bond as mentioned above. These are 
followed by the form of certificate of delivery of Inland 
Revenue affidavit, which is contained in the grant as issued 
from the registry. Forms 4 and 5 are respectively forms of 
caveat and warning to caveat, while Form 6 is the appearance 
to warning or citation. Form 7 is the form of notice of 
election by a surviving spouse to redeem his or her life interest 
in accordance with s. 47A of the Administration of Estates 
Act, 1925, introduced by the Intestates’ Estates Act, 1952. 

D.C. Sad. 


NEGOTIATOR OR TRANSMITTER ? 


ALTHOUGH Briess and Others v. Woolley and Others {1954} 
2 W.L.R. 832; ante, p. 286, has achieved the majesty of a 
decision of the House of Lords, it is thought that the chief 
value of the case to the company lawyer will be restricted 
to its use as an example of the familiar proposition that many 
cases in company law, rather than laying down general 
principles, depend on questions of construction of particular 
documents. To the common lawyer it will have greater 
value as an authority on the effect of a continuing 
misrepresentation. 

Even such renowned decisions in company law as Scottish 
Insurance Corporation, Ltd. v. Wilsons and Clyde Coal Co., 
Ltd. (1949), 65 T.L.R. 354, turn, in the last resort, on the 
construction of the articles of the company, although, 
naturally, a decision which enunciates general principles 
based on the interpretation of common form articles is 
necessarily wider in its implications than one which relates 
to a special article of a particular company. 

No apology is made for stressing these obvious points by 
way of introduction to this article as the danger must be 
avoided of attempting to spell out of a decision such as 
Briess v. Woolley, which turned on the interpretation of a 
single minute, a general principle which can be regarded as 
one of the fundamental principles of company law. 


Briess v. Woolley : the Facts 


One Rosher, the managing director and virtually sole 
controller of a company which operated under licence to 
make synthetic cream in accordance with a formula imposed 


by the Ministry of Food, had, from 1945 onwards, without the 
knowledge of his co-directors and fellow shareholders, by 
illegal methods increased the amount of synthetic cream made 
and sold. This produced substantial profits which could not 
have been made by lawful means. Im 1948 the company 
began to lose money and Rosher approached the appellants, 
who were also engaged in the food trade, to see if they would 
buy the shares in the company. He told them that the 
company had a licence and an allocation of raw materials, 
and showed them accounts which were accurate, but he 
concealed the fact that he had been acting illegally. The 
negotiations had reached a point where the appellants had 
provisionally agreed to a price if all the shares in the company 
were transferred to them. Rosher then put the matter 
before his co-directors. On 14th October, 1948, the share- 
holders of the company, in general meeting, resolved that 
Rosher ‘‘should take the matter up further (with the 
appellants) with a view to completing the transaction on the 
above basis.’’ The shares were later sold to the appellants 
at the suggested price. The appellants later discovered the 
fraud and commenced an action against Rosher and the 
chairman of the company claiming damages for fraudulent 
misrepresentation made by Rosher on behalf of himself and 
the chairman, as another shareholder. 


The Decision 
The case hinged on one short point of construction : What 
was the nature of the authority conferred on Rosher by the 
mecting of 14th October, 1948? The Court of Appeal had 
3 
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held (sub nom. Briess and Others v. Rosher and Others {1953} 
2 Q.B. 218) that the authority given to Rosher at the meeting 
of 14th October, 1948, was merely to accept an offer in stated 
terms for the purchase of the shares of the company, and was 
not an authority to Rosher to negotiate a sale on behalf of 
the shareholders. The House of Lords held that the true 
interpretation of the authority given to Rosher was that it 
was an appointment as agent on behalf of the shareholders 
of the company to negotiate the sale of their shares. 

Once this interpretation had been established then, although 
it followed from Marsh v. Joseph [1897] 1 Ch. 213 that the 
shareholders could not be said to have ratified Rosher’s 
agency up to 14th October, 1948, as it was not proved that 
they had full knowledge of all the facts, or that there was 
sufficient evidence to make it clear that they intended to 
ratify whatever he had done, nevertheless, Rosher’s mis- 
representation, although made before 14th October, 1948, 
was a continuing one which must be deemed to have been 
repeated at every successive moment of time until it became 
tortious when acted upon by the appellants. Unfortunately 
for them, as since 14th October Rosher had been acting as 
agent for the shareholders, they were vicariously responsible 
for the tort. Lord Tucker stated the position as follows 
(p. 846) :— 

“. .. the duty of the agent, who has made the repre- 
sentation, to correct it cannot be regarded as only a personal 
obligation. If he has in the meantime been appointed 
agent with authority to make representations for the 
purpose of inducing a contract, he, in his capacity as agent, 
is by his conduct repeating the representations previously 
made by him. This is more particularly the case where the 
misrepresentation results from silence with regard to 
matters which if revealed would have rendered false 
statements which standing by themsclves were literally 
true. The present is such a case. Having given informa- 
tion with regard to the profits of the company, Rosher’s 
silence both before 2nd after 14th October as to the nature 
of those profits rendered that information false. His 
fraud was a continuing fraud which became tortious when 
acted upon by the appellants’ agents on 12th November, 
1948,” 


Directors’ Authority 


It must be recognised that this decision has nothing to do 
with the general principles of company law relating to the 
authority of directors. Although Rosher was appointed the 
agent of the shareholders to negotiate the sale of their shares, 
his appointment was an obvious choice because he was the 
only person who knew anything about the earlier negotiations. 
He also was in possession of the best knowledge of the every- 
day affairs of the company. The fact that Rosher happened 
to be managing director of the company was purely incidental. 
The legal position would not have been altered if Rosher 
had been neither director nor shareholder but merely an 
outsider, for example, an accountant or stockbroker. 


Romer, L.J., in the Court of Appeal 


From the standpoint of the company lawyer the most 
interesting feature of this case is the short judgment of 
Romer, L.J., in the Court of Appeal (/1953] 2 0.B. 218), where 
his lordship said (at p. 225) :— 

“One aspect, so far as I can see, of the plaintiffs’ case 
here would have very far-reaching consequences, because 
in these cases, which are by no means uncommon, where 
it is found that all, or substantially all, the shares of a 
company are being bought by some third person, the 
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negotiations which are often of a very protracted character 
are necessarily undertaken by the directors. The reason 
for that is that it is very inconvenient, if not impossible, 
for each shareholder to negotiate with a prospective 
purchaser who wants either all the shares or, at all events, 
something in the region of 90 per cent. . . . if the plaintiffs 
were right, the following very serious position would arise : 
The directors of a company, having secured something 
in the nature of what was in the present case described 
in the minute as a ‘ proposition’ to buy all the shares at 
{x, place that before the meeting of the shareholders . 
who] authorise the board, who have been in charge of 
the negotiations, to carry the proposition to fruition, 
and the directors do so. If it subsequently turns out that 
one of the board, in the course of the previous negotiations, 
has made a fraudulent misrepresentation for some purpose 
of his own, then on the plaintiffs’ contention, every share- 
holder would be liable in damages as a result at the suit 
of the purchaser . .. The result would be disastrous.” 

As the House of Lords has now held the plaintiffs to be 
right it may be useful to consider how far his lordship’s fears 
may now be realised in practice. 

Except in cases where the number of members is very 
small negotiations for the sale of all the shares in a company 
are generally undertaken by the directors. Even then the 
number of negotiators is governed by questions of expediency ; 
if the board is large negotiations may be entrusted to one or 
two of the directors, with possibly the assistance of an expert, 
such as a partner in the firm of accountants who are auditors. 

In normal cases the negotiators do not usually secure 
‘something in the nature of . .. a ‘ proposition’ to buy 
all the shares ’’ and place it before a meeting. What happens 
is that a definite bid of so much per share is made, conditional, 
perhaps, on its acceptance by a given percentage of members 
by a stipulated date. This offer may be circulated to share- 
holders and, if so, is usually accompanied by a recommendation 
by the board as to its acceptance or rejection. 

Now it is quite clear that any shareholder who accepts 
such a bid is not liable for any fraudulent misrepresentation 
made by any, or all, of the negotiators. It would be impossible 
to prove either full knowledge of the facts or an intention 
to ratify. At the time he made the representation the 
negotiator had no authority to act for the shareholder. 
Before any “‘ disastrous results ’’ would occur there must 
be a further step, namely, the appointment by the share- 
holder of the negotiator (be he director or not) as his agent 
to conduct or continue the negotiations, and with authority 
to make representations. It is this step that proved decisive 
in Briess v. Woolley. In any but the smallest of companies 
it is quite an unusual step. 

It is here that the ambiguity of the term “carry the 
proposition to fruition,” used by Romer, L.J., becomes 
apparent. If, in fact, an individual shareholder has appointed 
the directors as his agents to negotiate the sale of his shares, 
with authority to make representations, then if the agents 
act fraudulently the shareholder must suffer the consequences, 
for no person may take advantage of the fraud of his agents. 
If, however, the shareholder has only appointed the directors 
his agents for the sole purpose of transmitting his acceptance 
of the offer for his shares he will not be liable for any 
fraudulent misrepresentations that induced the bid in the 
first place. The nature of the directors’ appointment will 
be a question of fact in every case. 


Absentee Shareholders 
Would every shareholder who sold his shares be liable in 
damages to the purchasers? A point not clearly covered 
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by Briess v. Woolley is worthy of consideration : What would 
be the position of a shareholder who was not a party to an 
agreement that a director should ‘‘take the matter up 
further with a view to completion,’’ but who subsequently 
sold his shares in response to a firm offer made by the 
prospective purchasers? It is thought that he would not 
be liable to the purchasers, his position being indistinguishable 
from that of the normal case of a shareholder who receives 
a definite offer for his shares. It is conceived that the 
authority conferred on the director at the earlier meeting by 
the other shareholders would not be binding on any share- 
holder not present at the meeting, as such an arrangement 
is not company business: see per Lord Reid in Briess v. 
Woolley [1954] 2 W.L.R., at p. 839 :— 

“The only authority which they gave to him was given 
at the general meeting of the company held on 14th October, 
1948. No doubt, it was convenient to discuss and settle 
this matter at the general meeting, but the arrangements 
which the shareholders made with Mr. Rosher were not 
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company business, and therefore the minutes of the meeting 

were not, strictly speaking, the appropriate place to record 

these arrangements.” 

If the absentee shareholder were not liable to the purchasers 
equally so he would not be liable to a claim for contribution 
by any other former shareholders who had had to pay damages 
to the purchasers. From the judgment of Lord Goddard, 
C.J., in the Court of Appeal, it seems that there was at least 
one absentee shareholder in Briess v. Rosher (he was in 
Australia), but whether he was called upon by the defendants 
for contribution and, if so, with what result, does not appear 
from the report. 

It does not necessarily follow that any shareholders who 
voted against the appointment of the directors as agents 
would not be liable. They would have had knowledge of 
the negotiations and the subsequent acceptances of the 
bid might well be held to constitute a ratification of the 


agency. H. N. B, 


COVENANTS RESTRAINING COMPETITION : 
A COMPREHENSIVE FORM 


THE case of Ronbar Enterprises, Ltd. v. Green [1954] 1 W.L.R. 
815, and p. 369, ante, was decided on motion for an interlocutory 
injunction, and technically no doubt the result of the appeal 
would not govern the result which might ensue at the trial 
of the action, if the action is ever tried ; but the points argued 
before the Court of Appeal were fully discussed there, and 
the decision of that court on those points is as authoritative 
as if the order appealed from had been a final order. The 
circumstances in which the case reached the Court of Appeal, 
therefore, do not render comment on it premature ; and as 
one consequence of the decision is a possible simplification 
of the language of what are, somewhat inappositely, called 
covenants in restraint of trade, the case deserves the attention 
of the draftsman. 

The plaintiff company and the defendant entered into a 
partnership to carry on the business, previously carried on 
by the defendant alone, of publishing a certain weekly 
newspaper. The partnership was to endure for a term of 
years, subject to determination by notice at the instance 
of either partner in the event of the other partner committing 
a breach of any terms of the partnership agreement, the 
partner giving such notice being then given the option to 
purchase the interest of the other partner in the business. 
It was further provided that on the purchase by one partner 
of the share of the other partner the partner whose share 
should be purchased should not for five years from the date 
of determination of the partnership directly or indirectly 
carry on or be engaged or interested in any business “‘ similar 
to or competing with the business of the partnership,’’ that 
is to say, the business of publishing the newspaper already 
mentioned. The defendant committed a breach of one of the 
terms of the agreement, and the plaintiff company thereupon 
bought out his interest in the partnership business in 
accordance with the agreement. The effect of such purchase 
was thus to bring into operation the restrictive provisions 
referred to above. 

Not long afterwards a company was formed, of which the 
defendant’s wife was a director, and this company commenced 
to publish a periodical very similar in character to that 
previously published by the partnership. To this periodical, 


it appeared, the defendant contributed written matter which, 
the plaintiff company complained, constituted an infringe- 
ment of the restrictive provision in the partnership agreement. 
On motion to restrain the defendant until trial from continuing 
such infringement, it was apparently objected on behalf 
of the defendant that the provision in question was, amongst 
other things, too wide to be enforceable, and Roxburgh, J., 
evidently felt the force of this argument ; but it was held that 
the provision in the partnership agreement was severable in 
so far as it prohibited the defendant from carrying on or 
being interested or engaged in (a) any business similar to and 
(6) any business competing with the business of the partner- 
ship, and an order was made restraining the defendant from 
carrying on, etc., any business competing with the business 
which the partnership had carried on. 

On appeal from this decision two pgints were taken on 
behalf of the defendant. First, it was argued that as a 
matter of construction there was no breach of the provision, 
because the prohibition did not extend to the rendering of 
services for a salary or wages, as distinct from being engaged 
in business on one’s own account. But in the judgment of 
the court the wording of this provision, particularly in view 
of the inclusion of the word “‘ engaged,’’ was apt to cover 
employment as a servant as well as employment as a principal. 
This is a most useful decision on construction. A comparison 
of even a few of the many cases which have been reported on 
provisions of this kind shows a very wide diversity of 
language. Sometimes attempts have been made to include 
by express mention both every kind of activity which it 
is sought to restrict and every kind of character in which any 
such activity may be carried on. The danger of this style of 
draftmanship is, of course, that unless the draftsman is more 
than usually prescient, something will be omitted, and it is 
extraordinary how often that something turns out to be the 
event which happens. If (as I think may now be accepted) 
the single word “‘ engaged ’”’ includes employment both as 
principal or master and as servant, it is sufficient in provisions 
of this kind to prohibit the persons whom it is desired to 
restrain from competition from engaging in the specified 
business or activity simpliciter. If this be felt to be too bold, 
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the wording of the restriction in the case under consideration 
may surely be followed with every reasonable expectation 
of certainty in the result should the matter be put to the proof 
of litigation. Finally, as a concession to those to whom 
even this fuller form, although it may be said to have the 
stamp of the Court of Appeal’s approval on it, may seem too 
jejune, the provisions may be enlarged as a matter of language 
by the addition of some such words as “in any capacity 
whether as a servant or otherwise and whether for reward 
or otherwise,’’ so that the whole prohibition will then 
expressly extend to the carrying on or being interested or 
engaged in the business of whatever it is, whether as a servant 
or otherwise and whether for reward or otherwise. Even in 
this comprehensive form, the restriction is more succinct, 
and what is equally important in these cases, more readily 
intelligible to the persons who are binding themselves to 
observe it, than the wordy provisions often used for the 
purpose. 

The point on construction having gone against him, the 
defendant argued that the provision was unreasonable in 
that it was unlimited in point of area; a business “ similar 
to”’ the business which had been carried on by the partner- 
ship could be carried on in any part of the world, and would 
fall within the scope of the prohibition. This point was to 
some extent met by the plaintiff company, which conceded 
that it would be protected if the defendant were prohibited 
from carrying on or being engaged in any business competing 
with the business of the partnership, but this concession did 
not of itself remove the difficulty ; that could only be done 
by severing the provision, as the learned judge sitting at 
first instance had done, and enforcing that part of it which 
was valid while rejecting that which was not. Having 
regard to the nature of the business which it was sought to 
protect in these proceedings, such severance did in fact limit 
the area over which the restriction would operate. But the 
question remained whether, in law, such severance was 
permissible. 

The Court of Appeal held that it was. In his judgment 
Jenkins, L.J., referred to several authorities on this question 
of severance, pointing on the one hand to cases such as 
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Goldsoll v. Goldman {1915} 1 Ch. 292, in which covenants 
of this nature were treated as severable, and on the other 
hand to the well known case of Attwood v. Lamont (1920 
3 K.B. 571, which at first sight seemed inconsistent with the 
other line of cases. He then drew a distinction between these 
two lines in a way which, I think, has often been suggested 
in cases on this subject but never so clearly and cogently 
expressed, viz., that Attwood v. Lamont was a case as between 
master and servant, whereas Goldsoll v. Goldman was a case, 
like that before the court, between vendor and purchaser. 
In this respect it could be regarded as settled that the court 
takes a far stricter and less favourable view of covenants in 
restraint of trade entered into between master and servant 
than it does of similar covenants between vendor and 
purchaser. In the case of a covenant between vendor and 
purchaser the court recognised that it is perfectly proper for 
the parties to enter into such restrictive provisions with 
regard to competition as are reasonably necessary to enable 
the purchaser to reap the benefit of that which he has bought, 
and restrictions of that kind are regarded as necessary not 
only in the interests of the purchaser, but also in the interests 
of the vendor, for in many types of business the goodwill 
would be unsaleable if it were unlawful for the vendor to 
enter into an adequate covenant against competition. 

It is convenient to have this distinction brought out in this 
authoritative manner. It should be the first thing to be con- 
sidered when a restriction of this kind has to be drawn, 
for on a proper appreciation of the purpose for which the 
restriction is required, its efficacy will usually depend. If, 
then, the case is between vendor and purchaser, the form of 
words used in the case under review is comprehensive enough, 
either as it stands or with only slight additions, to mect 
all but the most out of the way circumstances. If the case 
be one between employee and employer, the restriction used 
in Fitch v. Dewes {1921} 2 A.C. 158 passed the scrutiny of 
the House of Lords over thirty years ago, and has often been 
used as a model since. With these two examples in mind, 
the draftsman should be able to achieve a much greater 
uniformity of style in these provisions than is apparent in 
current examples, with a corresponding increase of certainty 
in their effect. “ABC” 


CONTROL: VICARIOUS OCCUPATION 


THERE are functions which can, and functions which cannot, 
be delegated ; there are games in which substitutes may, 
and games in which substitutes may not, be played. It has 
never been suggested (since Skinner v. Geary |1931] 2 K.B. 546 
(C.A.), at all events) that a protected tenant can retain 
protection by asking someone else to keep the place warm 
for him; but it has been suggested that if, when letting a 
controlled house to A, a landlord agrees that occupation by B 
shall be made “ equivalent to”’ personal occupation by A, 
A cannot be treated as a non-occupying tenant. The 
proposition in question, put forward by Mr. Megarry on the 
strength of county court decisions, was much referred to in 
the two recent cases of Cove v. Flick [1954] 3 W.L.R. 82n 
(C.A.) ; ante p. 422, and S. L. Dando, Ltd. v. Hitchcock and 
Another (1954) 3 W.L.R. 76 (C.A.) ; ante, p. 423; and, while 
it was not actually rejected, doubt was cast upon its validity. 

In Cove v. Flick the facts were that the plaintiff let a house 
to the defendant in 1938, the defendant telling him that it 
was to be a home for his parents and his sister as well as for 
himself. In 1949 he married and moved out. In 1953 the 


plaintiff gave him notice to quit, and the action was for 
possession. The defence was that it had become a term of 
the tenancy agreement that the property should be occupied 
by the other persons, whose occupation qualified them for 
the same protection as that of an occupying tenant. Reliance 
was placed, inter alia, on Wabe v. Taylor |1952} 2 Q.B. 735 
(C.A.), in which a purchaser of the reversion was refused an 
order for possession against a tenant who had moved out 
leaving his wife in occupation, and against the wife in question. 
In that case, Somervell, L.J., early in his judgment, after 
mentioning the Skinner v. Geary principle, said: ‘On the 
other hand, it is clear that the protection of the Acts is not 
lost if, although the tenant is absent, he is regarded in law 
as still occupying in possibly more ways than one. We are here 
concerned with whether he is occupying through his wife.’’ 
Birkett, L.J., was more explicit about such possibilities, and 
referred with approval to Mr. Megarry’s proposition, then 
(in the sixth edition, that is) qualified by a ‘‘ perhaps.” And 
it was held that, the plaintiff having been aware of the 
position when he bought the house, and his wife having 
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agreed at the second defendant’s request to put the first 
defendant’s name in the rent book, and the first defendant 
not having revoked (as he apparently might have) the second 
defendant’s licence, this was a case in which, or one of those 
cases in which, Skinner v. Geary did not apply. The county 
court judge who tried Cove v. Flick, however, rejected the 
contentions, and the Court of Appeal agreed that the dicta 
in Wabe v. Taylor had no application beyond the facts of 
that case 

The facts of S. L. Dando, Ltd. v. Hitchcock were that in 
1945 the first defendant took a farmhouse and 1} acres of 
land on a yearly tenancy, one clause in the agreement providing 
that either the tenant or his manager (who was the 
second defendant) was to reside on the premises and not to 
part with the possession of any part thereof. The second 
defendant moved in, later entering a partnership agreement 
with the first defendant ; the first defendant never lived in 
the house and never intended to. The plaintiffs bought the 
reversion in 1953 and gave the first defendant notice to quit 
and then sued for possession. In this case the county court 
judge (though Cove v. Flick was mentioned to him) decided 
in favour of the defendant, the reasoning being as follows : 
the tenancy agreement was one by which the first defendant 
was, to the original landlord’s knowledge, providing a home 
for someone else; the first defendant had legal possession, 
the second occupied with the landlord’s knowledge and 
consent ; the second defendant, therefore, retained possession 
within the meaning of the legislation, which aimed at the 
protection of homes “ including all homes established by the 
original lettings.’’ The provisions for transmission on death 
would, no doubt, tend to support this view. But the Court of 
Appeal, which included Birkett, L.J., disagreed, the learned 
lord justice named emphasising the fact that Wabe v. Taylor 
was one of those husband-and-wife cases ; Goddard, L.J., 
suggested that in such cases “‘the shadow of the old common- 
law doctrine that husband and wife are one has possibly, 
consciously or unconsciously, affected the courts.”’ 

It was suggested that the “‘ perhaps’ which was omitted 
in Mr. Megarry’s seventh edition should be restored ; but the 
two decisions do not actually negative the proposition. 
References were made in both to the possibility of a landlord 
evading the Acts by deliberately letting to someone who will 
not occupy the house when it is wanted by someone who 
will, the court intimating that they would know how to deal 
with that sort of thing. 
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Of Lord Goddard's suggestion, it may be said, with respect, 
that the husband-and-wife cases reflect not so much the old 
doctrine of unity as the operation of the rule by which a 
husband is obliged to provide a home. In all of them, the 
wife has owed her victory to her status as a licensee (‘‘ with 
a special right,’ as Denning, L.J., said in Errington v. 
Errington {1952} 1 K.B. 290), the tenant and his licensee 
being ex hypothesi separate individuals. So far, we have had 
no case in which a deserted husband of a protected tenant 
has laid claim to protection against her landlord. 

While I do not think that the authority could have been 
usefully cited in the two recent cases, Danziger v. Thompson 
and Others |1944) K.B. 654 might conceivably play a part 
in a “ vicarious occupation ’’ dispute. The decision was, 
perhaps, an unexpected one, the court applying principles of 
commercial law to the grant of an estate in land, but it has 
not been challenged. The claim was for rent of a flat, which 
had been let by an agreement in writing to the third of three 
defendants, Miss 7, and who was duly described, in the 
document in question, as the tenant. The third defendant 
admitted liability but the plaintiff sought judgment against 
the other two, who were the third defendant’s parents, in the 
following circumstances : when the tenancy was negotiated, 
the third defendant was under age, and her mother (the 
second defendant) had ‘‘agreed with the agent of the 
plaintiff ’’ that the first defendant should take the flat in 
the name of the third defendant. The defence argued that 
the evidence to that effect was inadmissible, as it would 
contradict the description of the third defendant as the 
“tenant ’”’ of the premises; but, contrasting the position 
with that which obtains when proprietary rights are in 
question, Lawrence, J., held, citing red Drughorn, Ltd. v. 
Rederiaktiebolaget Trans-Allantic [1919] A.C. 203, that “‘ the 
description ‘tenant’ did not imply that the person so 
described was not acting as agent or nominee,” and gave 
judgment against the first defendant. In Cove v. Flick and 
in S. L. Dando, Ltd. v. Hitchcock the evidence fell short of 
evidence of agency ; but for which the defence, this time, 
might have been able to exploit what was decided in Danziger 
v. Thompson. In Cove v. Flick, indeed, the premises being 
(as I am told) uncontrolled at the time of the letting, it may 
well be that if the defendant had visualised the possibility 
of re-control he would have contracted as agent for his parents 
or for his sister. At all events, it may still be possible, 
I would submit, to find circumstances in which occupation 
by B may be held to be equivalent to occupation by A. 

R. B. 


HERE AND THERE 


CLOTHES TROUBLE 


THE late George Orwell’s conviction that one of the 
outstanding characteristics of the English is esthetic 
insensitiveness is confirmed, so far, at any rate, as English 
males are concerned, by the astonishing results of a news- 
paper inquiry into the qualities which they look for in that 
mythical abstraction, the ‘ideal wife.’’ Believe it or not, 
only one man in ninety stipulated that she should dress well, 
and, even so, the reason often given was that a well-dressed 
wife helps to impress a man’s friends. It was Louis 1X of 
France (St. Louis) who encouraged his courtiers to dress 
handsomely “in order that their wives might love them the 
more easily,’ but the English male is evidently not lured 
into matrimony by his eye. In vain do the women, with 
their wider, their more universal, conception of the purpose 
and meaning of clothing, disguise themselves as flowers or 
sunset clouds or summer meadows or the starry firmament 


or the waves of the sea. The Englishman remains blindly 
indifferent. Nor, by a natural corollary, does he follow the 
precept of St. Louis, for he gives his wife but little aid or 
comfort in the onerous and improbable task of loving him. 
A serviceable utilitarianism, a blameless adherence to current 
conventions, reduce the daily male to an almost unbroken 
level of drabness. In the circumstances, then, it is rather 
surprising to realise how much anxiety he seems to give to 
those who have acquired a vested interest in clothing him 
(quite apart from the startling Edwardian reflections in the 
more distorted glasses of fashion). Thus the National Association 
of Brace, Belt and Suspender Manufactuiers (I promise that 
I didn’t invent that body) are deeply concerned with the 
grip that self-supporting trousers have obtained on the minds 
as well as the middles of Englishmen, and are launching at 
the public a wave of powerful arguments for the general 
retention of braces as part of the English way of life. 
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THAT, of course, is a matter of business, but of more immediate 
interest to lawyers is the battle of the underpants of which 
news has been filtering down to London from the seat of 
operations in the Court of Session, the last phase of a long 
and stubbornly contested war of attrition which goes 
back to 1935, and beyond, for the roots of the quarrel 
stretch at least ten years beyond. The battle lines are 
described by correspondents as the ‘‘ X front ’’ and the 
“Y front,’”’ terms descriptive of the respective designs and 
constructions of the rival protagonists. It is obviously 
something of a mixed metaphor to say that the causes of the 
struggle are above the head of the ordinary man, but the 
opposing pennons of the two armies have not for him that 
sharp instantaneous distinction which heraldry lent to the 
battle emblems of a former time. I would wager that in 
the purchase of this normally unobtrusive garment the 
average man is conscious of nothing beyond whether it is 
long or short, heavy or light; the finer technical details 
escape him, and (unlike the purchaser of a motor car) he does 
not even feel obiiged by amour propre to pretend that they 
do not. Or perhaps I am thinking in purely English terms, 
ignoring the whole strategic development of the campaign. 
Why is the struggle taking place, not among the great 
commercial cities of the south but in the fastnesses of the 
land of brown heath and shaggy wood, the land of the 
mountain and the flood? Can it be that climatic conditions, 
so much more severe even than our own, compel the careful 
Caledonian to a more detailed and intimate consideration of 
his essential protective covering? Does this produce a 
mentality in which the “‘X front” and the ‘ Y front ”’ 
assume a significance akin to the conflicting loyalties of 
rival tartans? Certainly in the land of the kilt, whatever 
it is that goes beneath it can never be relegated to the 
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permanent, enclosed, impenetrably obscurity of the under- 
trouser garments of the English. 


THE HEARING 


For the purposes of the hearing in the Court of Session 
three dummy models were set before the tribunal and 
demonstrated on in an atmosphere of almost masonically 
exclusive male secretiveness. One of the few ladies 
practising at the Scottish Bar happened to walk into court 
for a moment only to be waved out with frantic alarm by a 
solicitor holding both arms above his head. (Considering what 
the ladies of the Bar are supposed to be proof against in the 
criminal and divorce courts of the southern kingdom, this 
northern modesty strikes one as a trifle over zealous.) The 
case arises out of a patent granted in 1935, and a Hawick 
firm manufacturing ‘‘ Y fronts’ on licence for an American 
company allege that the ‘‘ X fronts”’ of a Leicester firm 
constitute an infringement. The Leicester firm counter- 
attack denying the infringement and also contesting the 
validity of the patent. An expert, who has carried his 
investigations into the manufacture of underwear ten years 
beyond the date of the patent, noted the fascinating changes 
in the ever lighter and brighter underwear of women as 
contrasted with the solid conservatism of the men, who only 
in the nineteen-thirties began to adopt a shorter, lighter 
garment. He then began to mix the American and the 
Scots languages, explaining that pants in America were 
trousers in Scotland and pants in Scotland were drawers in 
America but, with sturdy nationalism, the court adhered, for 
the purposes of argument, to the Scottish vernacular. It 
would, indeed, have astonished the combatants at Flodden 
could they have foreseen that the men of Hawick and the 
men of Leicester would one day be locked again in battle on 
such an issue under the very shadow of Arthur’s Seat. 


RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Fusion of the Professions 


Sir,—In your edition of the 5th June you comment on one 
of the many letters published recently in the general Press by 
barristers and emphasising their financial difficulty, particularly 
in the early years. I suggest, however, that neither that nor 
any of the letters has gone to the root of the matter. 

As things stand to-day, a barrister’s work is confined largely 
to High Court advocacy and to advising solicitors, and this 
means that barristers are the specialists of the legal profession. 
This would no doubt be satisfactory if they had specialist 
qualifications but, in point of fact, a barrister’s training and 
examinations include no test of advocacy and are shorter and 
easier than a solicitor’s. It is not surprising therefore that 
solicitors do not entrust work to newly qualified and untried 
barristers. 

There must, of course, be specialists, both as advocates for 
difficult cases and to give advice in the various branches of the 
law ; but surely the solution is for such specialists to be chosen 
from men who have excelled as general practitioners. If full 


time advocates and legal specialists were men who had first 
been general practitioners and had proved their worth by their 
brilliant advocacy in lower courts or their success in examinations 
in special subjects, they would command confidence. 

Such a scheme would solve financial problems for the newly 
qualified man for he would earn his living as a general practitioner 
until such time (if ever) as he proved his ability to specialise. 
It would solve the problem for specialists as only proved men 
would do that work and competition would be reduced. 

Furthermore, such a system would benefit the public. Costs 
in many cases would be greatly reduced as it would no longer 
need to be compulsory to instruct a separate advocate in simple 
High Court cases. Moreover, the judges and advocates who 
mould our law by their decisions and arguments would be men 
who had at some stage been in direct contact with lay clients. 
To-day they are usually men from wealthy homes who have 
never interviewed a lay client—a sad state of affairs in a legal 
system proud of its common touch. 


C. D. GEACH. 


Leicester. 





THE SOLICITORS ACTS, 1932 to 1941 


On the 24th June, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of WILLIAM JAMEs McFALt, of No. 81 High Road, 
Wood Green, London, N.22, No. 1 Manchester Square, London, 
W.1, and No. 49 High Street, Barnet, Hertfordshire, be struck off 
the Roll of Solicitors of the Supreme Court and that he do pay 
to the applicant his costs of and incidental to the application and 
enquiry. 

On the 24th June, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of THOMAS WINTRINGHAM Cutts, of No, 50 


High Street, and No. 8 Knighton Chambers, Aldwick Road, 
Bognor Regis, be struck off the Roll of Solicitors of the Supreme 
Court and that he do pay to the applicant his costs of and 
incidental to the application and enquiry. 


On the 24th June, 1954, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of LEONARD GrirFiTH Hoare, of Grove Farm, 
Stourway, Christchurch, Hants, be struck off the Roll of Solicitors 
of the Supreme Court and that he do pay to the applicant his 
costs of and incidental to the application and enquiry. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of Ecce on ftee of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 








NATIONAL CHILDREN’S HOME 


(Founded by Dr. Stephenson, 1869) 


* Need alone determines the admission of a child. 
Each application is decided on its merits. 


* There are 40 Branches of the Home in various 
parts of the country. 


* The children live in small families. No uniforms 


are worn. 


* The children are given a sound religious training 
and a good education. An After-Care Department 
gives advice and assistance when they leave the 
home. 


* 


Over 37,000 boys and girls have already been 
helped. The number now being cared for is 
over 3,000. 


* The Home still depends on voluntary support. 
Funds are urgently needed to meet the greatly 
increased cost of maintaining the work. 


Legacies are specially solicited. 





Chief Office: HIGHBURY PARK, LONDON, N.5 
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For MUTUAL satisfaction consult 


NATIONAL PROVIDENT 
INSTITUTION 


FOR MUTUAL LIFE ASSURANCE 
— Established 1835 — 
48 GRACECHURCH STREET, LONDON, E.C.3. 


Telephone: MANsion House 1481 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


DIVORCE: PETITION WITHIN THREE YEARS OF 
MARRIAGE 
Simpson v. Simpson 
Denning and Hodson, L.JJ. 1st June, 1954 

Appeal from Sachs, J. 

The petitioner sought leave, in February, 1954, to present a 
petition for divorce within three years of the marriage on the 
ground that her husband, the respondent, had been cruel to her. 
The parties were married on 11th December, 1952. The petition 
alleged acts of physical violence and threats to kill the wife, and 
it was not disputed that if the petition was accepted at its face 
value there was a case of exceptional hardship to the wife or 
exceptional depravity by the husband. In reply to the petition 
the husband denied the alleged acts of cruelty and exhibited 
letters in affectionate terms written by the wife to the husband 
after the date of the alleged acts of cruelty. The application was 
heard by Sachs, J., and on 7th May, 1954, he gave leave to 
present the petition although three years had not elapsed since 
the marriage, stating that it was not for him to consider the 
possibility of the petitioner’s allegations being untrue. The 
husband appealed. 

DENNING, L.J., said that the observations of Goddard, L.J., in 
Winter v. Winter (1944) P. 72, 75, and Tucker, L.J., in Charlesby 
v. Charlesby (1947), 176 L.T. 532, 534, showed clearly that in 
considering the application the judge was not limited to considering 
only the petitioner’s case but he could also look at the affidavit 
in answer, and in exercising his discretion under the proviso to 
s. 2 of the Matrimonial Causes Act, 1950, he was entitled to have 
regard to any doubt cast by the answer to the petition upon the 
allegations by the petitioner. In the present case leave to 
present the petition should be refused as the evidence showed 
that the wife’s allegations might not be true and also that there 
was a possibility that the parties might be reconciled. 

Hopson, L.J., agreed. Appeal allowed. Petition to be taken 
off file. 

APPEARANCES: Bernard Lewis (Sydney Davidson & Co.) ; 
Robert Hannay (Charles Caplin & Co.). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 994 


FACTORY: NEGLIGENCE: STATUTORY DUTY: 
WHETHER DRY DOCK “ OPENING” IN FLOOR 
Bath v. British Transport Commission 
Somervell, Birkett and Romer, L.JJ. 2nd June, 1954 

Appeal from Gorman, J., at Winchester assizes. 

The Factories Act, 1937, provides by s. 26: ‘‘ (1) There shall 
. . . be provided and maintained safe means of access to every 
place at which any person has at any time to work.”” By s. 25: 
“ (3) All openings in floors shall be securely fenced, except in so 
far as the nature of the work renders such fencing impracticable.”’ 
The deceased, who was employed at Southampton Docks by the 
defendants, was engaged with another man in re-concreting the 
sides of a dry dock. ‘This work involved an operation known as 
“ shuttering,” which is the placing of a timber support parallel 
with the side of the dock, and thereupon pouring liquid concrete 
into the resulting cavity. Work was carried out on a ledge or 
“altar ’’ some 2 feet 2 inches wide reduced by about four inches 
by reason of the timber framework. The altar was unfenced and 
the deceased worked on it with his back to the drop. At the time 
of the accident the deceased was returning to his.place of work. 
Instead of proceeding by way of a concrete bridge a few yards 
away from the ledge, he stepped over an open culvert, stumbled, 
fell on to the altar and thence over its edge to the bottom of the 
dock, some forty feet below, and was killed. His widow, as 
administratrix of his estate, brought an action for damages under 
the Fatal Accidents Acts, 1846 to 1908, against the defendants, 
in which she alleged breaches of ss. 25 (3) and 26 (1) of the Factories 
Act, 1937, and negligence at common law. Gorman, J., found 
for the plaintiff under both heads of claim and awarded {4,600 
damages. The defendants appealed. 

SOMERVELL, L.J., said that no breach was established of 
s. 25 (3). A dry dock was a large excavation into which a ship 


could float, and, when the water had been pumped out, work could 


Where possible the appropriate page reference is given at the end of the note. 


be done on the ship. It was quite impossible to regard such an 
excavation as an opening in a floor. On the question of safe 
means of access, it could be urged with force that there was a 
concrete bridge close by. The judge, however, had _ been 
right in holding that there had been a failure to take due care at 
common law. The men were working on a narrow platform 
above a big drop towards which they had their backs. Although 
the work had proceeded for three years without mishap, there 
was always a possibility of danger, and some protection should 
have been afforded. If there had been a fence it might well, at 
any rate, have saved the life of the deceased. But, on the facts, 
there had been no failure to provide a safe means of access. The 
appeal should be dismissed so far as regarded the common-law 
issue. 

BirkKeETT, L.J., agreeing, said that in all the circumstances the 
judge was entitled to say that a reasonable employer would 
have taken some precaution to avoid so manifest a risk which had 
such dreadful consequences. 

Romer, L.J., agreed. Appeal dismissed ; damages reduced 
from £4,600 to £3,600. 

APPEARANCES: R. M. Everett, 0.C., and M. Romer (M. H. B. 
Gilmour); F. W. Beney, Q.C., and H. Edmunds (Arnold Carter 


»Q 
and Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 1013 


NEGLIGENCE: OIL JETTISONED FROM TANKER: 

DAMAGE TO FORESHORE: CLAIM AGAINST OWNERS 
Southport Corporation v. Esso Petroleum Co., Ltd. 
Singleton, Denning and Morris, L.JJ. 3rd June, 1954 

Appeal from Devlin, J. ([1953] 3 W.L.R. 773 ; 97 Sox. J. 764). 

Owing to a defect in her steering gear an oil tanker belonging to 
the first defendants became stranded in the estuary of a river. 
In order to prevent the ship from breaking her back the second 
defendant, the master of the vessel, jettisoned 400 tons of her oil 
cargo, which was carried by the tide to a foreshore belonging to 
the plaintiffs and caused considerable damage. The plaintiffs 
brought an action against the owners and master of the tanker 
based on trespass, nuisance and negligence, alleging that the 
stranding of the tanker was caused by the faulty navigation by 
the master for which the owners were vicariously responsible. 
By their defence the defendants denied negligence and at the 
hearing their case was that the faulty steering was due to the 
stern frame being cracked or broken, but no evidence was called 
by them to show how that condition had been brought about. 
Devlin, J., found that there was no negligence by the owners or 
the master of the vessel and that the plaintiffs were not entitled 
to succeed either im nuisance, trespass or negligence. The 
plaintiffs appealed. 

The court by a majority (Morris, L.J., dissenting) allowed the 
appeal. 

SINGLETON, L.J., said that the test to be applied was that 
laid down by Erle, C.J., in Scott v. London and St. Katherine's 
Dock Co. (1865), 3 Hurl. and Colt. 596, where he said: ‘‘ There 
must be reasonable evidence of negligence, but where the thing is 
shown to be under the management of the defendant and his 
servants, and the accident is such as in the ordinary course of 
things does not happen if those who have the management use 
proper care, it affords reasonable evidence, in the absence of 
explanation by the defendant, that the accident arose from want 
of care.’’ The stranding of the vessel in the present case was an 
unusual happening, something not likely to happen even in bad 
weather in the channel in question if proper care was taken. 
That being so, the case was one of ves ipsa loquitur and the onus 
of proof shifted to the defendants to establish that the accident 
was not attributable to want of care on their part. The 
defendants gave no adequate explanation of the reason for the 
stranding in answer to the evidence given by the plaintiffs, 
which pointed to negligence on the part of the defendants. In 
his opinion the plaintiffs were entitled to judgment with damages 
to be assessed. As Devlin, J., had acquitted the master of any 
negligence in the navigation of the ship, it might be better that 
judgment should be entered against the owners. 

DENNING, L.J., agreed that if the plaintiffs’ claim were based 
on negligence the maximim res ipsa loquitur applied and the onus 
was on the defendants to explain why the steering gear of the ship 
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went wrong. Dealing with the other heads of claim relied on by 
the plaintiffs, he said that they could not succeed in a claim based 
on trespass since to support such an action the act done by the 
defendant must be a physical act done by him directly to the 
plaintiffs’ land. Neither could the plaintiffs succeed on the ground 
of private nuisance, because in such a claim it must be shown that 
the defendant had used his own or some other person’s land in 
such a way as to affect the enjoyment of the plaintiffs’ land. The 
discharge of oil into the sea in such circumstances that it was 
likely to be carried on to the shore to the prejudice and discomfort 
of H.M. subjects might, however, constitute a public nuisance, 
and a person who suffered greater damage therefrom than the 
generality of the public would have a right of action. In such 
an action, once the nuisance was proved and the defendant was 
shown to have caused it, the burden was on him to excuse or 
justify it, and to do that in the present case the defendants must 
show that it was unavoidably necessary to discharge the oil, but 
such a defence would not avail them if they failed to prove that 
the unavoidable necessity was not attributable to their negligence. 
The defendants had failed to discharge that onus and the 
plaintiffs were, therefore, also entitled to succeed in nuisance as 
well as in negligence. 

Morris, L.J., dissenting, was of opinion that the onus of 
establishing negligence remained throughout on the plaintiffs 
and that there was evidence to support the finding of Devlin, J., 
that there had been no negligence on the part of either of the 
defendants. He would, therefore, dismiss the appeal. Appeal 
allowed as against the first defendants, dismissed as against the 
second defendant. 

APPEARANCES: KK. S. Carpmael, Q.C., and A. E. Baucher 
(Sharpe, Pritchard & Co., for R. E. Perrins, Southport); H. J. 
Nelson, Q.C., and G. B. H. Currie (Thomas Cooper & Co.). 

(Reported by Puitip B. DurnForp, Esq., Barrister-at-Law) [3 W.L.R. 200 


QUEEN’S BENCH DIVISION 


CRIMINAL LAW: OBSCENE PUBLICATIONS ACT, 1857: 
CORRECT PROCEDURE 
Thomson v. Chain Libraries, Ltd. 
Lord Goddard, C.J., Hilbery and Donovan, JJ. 13th May, 1954 

Case stated by Swindon justices. 

A number of books and postcards having been: seized from the 
respondents’ premises, the respondents were summoned to show 
cause why the publications should not be destroyed under the pro- 
visions of the Obscene Publications Act, 1857. It was submitted 
that the appellant’s refusal to indicate passages in the books which 
were alleged to be obscene or to indicate in what respects the post- 
cards were alleged to be obscene or to state the nature of any 
innuendo relied upon meant that the respondents could not 
properly or adequately deal with the questions in issue and 
thereby could not have a fair trial. It was also submitted that 
as the appellant had not by evidence or otherwise specified the 
nature of the complaint, or shown a prima facie case that the books 
and postcards were obscene, an order should be made directing 
the publications to be restored to the respondents. The 
magistrates were of the opinion that the respondents’ con- 
tentions were well founded and ordered the return of the 
publications. The prosecutor appealed. 

Lorp GopparpD, C.J., said that the Obscene Publications Act, 
1857, contained in itself a peculiar code; it was designed as a 
measure of preventive justice, and provided no penalties except 
the destruction of the obscene publications. The procedure 
was: first, an information was laid on oath to the justices that 
obscene publications were being sold; if satisfied that it was a 
proper case, the justices issued what was in effect a search warrant. 
Armed with this, the police seized the publications, and brought 
them to the justices; who, after having read them, if they 
considered that the publications might be obscene, issued a 
summons calling on the persons concerned to show cause why 
the publications should not be destroyed. By the time that the 
summons came on for hearing, the justices had to be satisfied that 
the books were obscene, and to decide that question they must 
read the books themselves ; evidence was not required. With 
regard to the postcards the position was the same, and it was 
only confusing to the justices to raise the questions about 
innuendoes ; if there was a secondary meaning, prima facie a 
thing was not obscene. In the present case the justices had 
read and considered the books, and it was difficult to see why 
they had not given a decision ; it was not for the prosecutor to 
read out particular paragraphs, unless the justices asked him 
to address them or to point out something in particular. The 
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justices had taken a wrong view of their functions, and the case 
must go back with an intimation that they, having read the 
books, must say whether they were obscene or not, and must 
make an order accordingly. 

HiLBery and Donovan, JJ., agreed. Appeal allowed. 

APPEARANCES: FR. Hughes (Darley, Cumberland & Co., for 
Townsends, Swindon) ; G. Draycott (Bulcraig & Davis). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 999 


NATIONAL HEALTH SERVICE: SUPERANNUATION : 
DETERMINATION BY MINISTER FINAL 
Healey v. Minister of Health 
Cassels, J. 4th June, 1954 

Preliminary point of law. 

The Minister of Health determined, pursuant to reg. 60 of 
the National Health Service (Superannuation) Regulations, 
1950, that the plaintiff, a shoemaker employed by a hospital 
management committee in the shoemaker’s shop of a mental 
hospital, was not a mental health officer within the meaning of the 
regulations. The plaintiff brought an action against the Minister 
for a declaration that he was a mental health officer within the 
meaning of the regulations. The National Health Service Act, 
1946, provides by s. 67 (1) that ‘‘ Regulations may provide (a) for 
the granting out of moneys provided by Parliament of super- 
annuation benefits to officers of such classes as may be prescribed 

. . (‘) for the determination of all questions arising under the 
regulations by the Minister.’’ Regulation 60 of the National 
Health Service (Superannuation) Regulations, 1950, provides 
that ‘“‘ Any question arising under these regulations as to the 
rights of an officer . . . or of a person claiming to be treated as 
such . . . shall be determined by the Minister.’’ The Minister 
raised a plea in bar to the plaintiff's claim that by virtue of 
s. 67 (1) of the National Health Service Act, 1946, and reg. 60 
of the regulations made under that section his determination 
was final and not subject to review or appeal in the courts. 

CASSELS, J., said that it was to be noted that there was no 
allegation that the Minister had had no jurisdiction, or that he 
had acted ultra vires or had misconstrued the Act and the 
regulations, or was biased, or that he had acted contrary to 
the principles of natural justice, or that there was an error of 
law on the face of the decision. In effect the plaintiff sought 
to contend in the action that the Minister had determined wrongly 
or it might be said that the plaintiff was appealing against the 
determination notwithstanding that no appeal was_ provided 
for in the Act or the regulations. The form of power given to a 
Minister to determine was by no means new. It was to be found 
in the Roads Act, 1920, s. 10, and the London Traffic Act, 1924, 
s. 6 (3). In the Town Planning Act, 1925, ss. 1 (3) and 7 (3) 
the decision of the Minister was expressed to be final and con- 
clusive. It had been contended for the plaintiff that unless 
there were such words as “ No determinatéon . . . shall be called 
in question in any court of law,” as were found in s. 5 (12) of 
the National Service (Armed Forces) Act, 1939, the jurisdiction 
of the courts was not ousted. He, his lordship, was unable to 
go so far. In the light of authority and of what he regarded as 
the plain words of the regulation he held that the plea in bar 
succeeded. The Minister had determined pursuant to reg. 60 
and, no suggestion being made otherwise, the Minister succeeded 
on the preliminary issue. Judgment for the defendant. 

APPEARANCES: P. M. O’Connor (Foss, Bilbrough, Plaskitt 
and Co.); J. P. Ashworth (Solicitor, Ministry of Health). 

{Reported by Miss J. F. Lama, Barrister-at-Law} [3 W.L.R. 222 


PUBLIC POLICY: MAINTENANCE; UNINCORPORATED 
BODY REIMBURSING LEGAL COSTS OF INDIVIDUAL 
MEMBERS 
Baker v. Jones and Others 
Lynskey, J. 4th June, 1954 

Action. 

An unincorporated association, recognised as being the authority 
controlling weightlifting in the United Kingdom, by its rules 
vested the government of the association in a central council 
consisting of the officers anda number of members. It empowered 
the central council to be the sole interpreters of the rules and to 
act on behalf of the association regarding any matter not dealt 
with by the rules, the decision of the council to be final in all 
circumstances. Two libel actions were brought against certain 
officers and members of the central council, the first by a pro- 
fessional coach in respect of the council’s failure to appoint him as 
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coach to an Olympic weightlifting team, and the second by a 
member of the association in respect of the publication of an 
allegedly defamatory article in a magazine and its republication in 
the association’s news-sheet. The central council authorised the 
payment of two sums of £100 to solicitors out of the association’s 
funds in respect of the defendants’ costs in each action. In an 
action by a member of the association against the officers and 
members of the central council for a declaration that the use of 
the funds for such a purpose was an improper use, not authorised 
by the rules, and improper and illegal as constituting the tort 
and crime of maintenance, the defendants relied on the rules, 
contending that the central council had the sole right to interpret 
them, and also contended that as the defendants in both actions 
were servants, officials or members of the council, the use of the 
funds for such purpose did not constitute maintenance. 

LYNSKEY, J., said that as the association was unincorporated, 
the relationship between the parties was contractual. Parties 
to a contract could not oust the jurisdiction of the courts: Lee v. 
Showmen’s Guild of Great Britain |1952) 2 Q.B. 329. The provision 
making the central council the sole interpreter of the rules and 
their decision in all cases final was contrary to public policy and 
void. Accordingly it must be decided whether the council had 
correctly interpreted the rules. There was no express provision 
authorising the use of association funds to pay the costs of 
individual members. Though the council had wide powers, 
they must be read in conjunction with the association’s objects, 
to promote the sport, hold displays, provide instructors, etc. ; 
and the council could not use the funds for purposes not within 
the objects. It had been argued that it was in the interests of the 
sport, and incidental to the association’s objects, that officials 
and members should speak their opinions freely without fear of 
having to pay their own costs if sued. But the association, being 
unincorporated, could not be liable for tortious acts of its members, 
nor would individual members be liable except for acts individu- 
ally authorised ; it was not incidental to the association’s objects 
that its funds should be used as proposed by the defendants, and 
the council had no power to authorise such use. That was 
enough to dispose of the case, but the plaintiff had contended that, 
in any event, such payments were unlawful as constituting 
maintenance. If an unincorporated body financed an action 
in tort in which its officials were concerned, they must have a 
common legal interest, i.e., the judgment in the action must 
affect the rights of the persons financing the litigation. In the 
present case there was no such legal interest. Accordingly, even 
if the rules had permitted such use of the association’s funds, their 
application in that way would have been unlawful, as constituting 
maintenance. Judgment for the plaintiff. 

APPEARANCES: FR. Wilson, Q.C., and J. Platts-Mills (Edward 
Davis, Nelson & Co.) ; J. Hobson (Waterhouse & Co.); W. R. 
Rees-Davies (G. Howard & Co.). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1005 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: JUSTICES: INTERFERENCE BY 
CLERK: USE OF PROOF FOR NOTES OF EVIDENCE 
Hobby v. Hobby 


Lord Merriman, P., and Sachs, J. 28th April, 1954 

Appeal from justices. 

It was alleged on a husband’s appeal from a finding by the 
Newcastle and Ogmore justices sitting at Bridgend, whereby 
the husband had been found guilty of desertion, that there had 
been interference by the justices’ clerk with the cross-examination 
of the wife and with the conduct of the examination-in-chief 
of the husband. The nature of the husband’s defence to the 
charge of desertion was inter alia that he had just cause for leaving 
the wife by reason of his belief that she had committed adultery. 
There was undisputed evidence at the hearing of the appeal that 
the justices’ clerk had before him at the hearing a copy of the 
wife’s proof which he had used as the basis of his notes of her 
evidence-in-chief. Both parties were represented at the hearing 
before the justices, who were represented at the hearing of the 
appeal. 

SaAcuHs, J., who was asked to give the first judgment, said that 
where both parties were represented at the hearing a justices’ 
clerk was no more entitled to step into the arena and conduct a 
litigant’s case for him than a magistrate. It was important in the 
interests of justice that the clerk should not give even the 
appearance of seeking himself to conduct the case of either party, 
or to limit the way in which that case was conducted, although 
he had a duty to assist the court as to what was and was not 
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relevant. Since the interference alleged had been proved, 
and there had been a substantial obstruction by the clerk in the 
proceedings, there must be a re-hearing. His lordship also said 
that it was undesirable that a proof of evidence should be before 
a justices’ clerk at the hearing of a case, and that in no circum- 
stances should such a proof be used as the basis of his notes of 
evidence. A bound notebook should normally be used for such 
notes, although there cannot be a rule of universal application. 

LORD MERRIMAN, P., delivered a concurring judgment. Appeal 
allowed : re-hearing ordered. 

APPEARANCES: Howe (Helder, Roberts & Co., for B. Edward 
Howe, Nicholas & Toms, Port Talbot) ; Owen (Rutland & Crauford, 
for Walter P. David & Snape, Bridgend); Tasker Watkins 
(Tory & Co., for R. H. C. Rowlands, Cardiff). 

{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 1020 


HUSBAND AND WIFE: NULLITY: DEFORMITY 
B. v. B. 
Mr. Commissioner Grazebrook, 0.C. 12th May, 1954 

Petition by husband for nullity of marriage on the ground of 
incapacity. 

The wife was born with certain male organs which were 
removed by operation and had no natural sexual organ. In 
February, 1949, she went through a ceremony of marriage with 
the husband. Attempts to effect penetration in February 
and March, 1949, were admitted to be wholly unsuccessful 
The wife alleged that the husband had been told that intercourse 
would be impossible without an operation ; the husband denied 
such knowledge, saying that he had been informed of a toughness 
of the hymen which might require surgical cure. His evidence 
was accepted. In March, 1949, the wife underwent an operation, 
and an artificial passage of some four to six inches was created, 
a cylindrical mould of that length being temporarily inserted to 
assist in the formation of the passage, and in the healing of skin 
which had been grafted in it. The husband was abroad for a 
few months in the summer of 1949, returning in September, 
1949. The mould was not then in position and was not re- 
inserted. Between September, 1949, and April, 1952, there were 
frequent attempts by him to effect penetration. The court 
accepted the husband’s evidence that he was unable to penetrate 
more than two inches, and it was proved that at some stage there 
had been a considerable closure of the passage; the wife’s allega- 
tion of complete, or almost complete, penetration of the passage 
was rejected. In April, 1952, the husband, who had received 
certain advice, left the wife, and they never lived together again. 

Mr. Commissioner GRAZEBROOK, Q.C., said that the husband 
must prove that the marriage had not been consummated and 
he must also satisfy the court that any impediment had been 
incurable. Apart from the practice of the ecclesiastical courts 
requiring the incurability to be proved, the allegation in the 
petition that the wife “was at the time of the ceremony of 
marriage and has ever since been incapable of consummating the 
same ’’ imported the possibility that if there had been an impedi- 
ment it might be curable, and that it should be cured were that 
possible. The commissioner referred to D. v. A. (1845), 1 Rob. 
Ecc. 279, 298, and to the approval of that decision in Baxter v. 
Baxter (1948) A.C. 274, and said that the main matter to be 
considered was what amounted to consummation. It was 
said on behalf of the wife that if it were possible for a husband 
to have an erection and penetrate into the female body that 
would be sufficient. It was submitted on behalf of the husband 
that it could not be said that there was consummation of a 
marriage where the husband’s erection penetrated into an artificial 
passage which in effect had. no relation to the natural organ. 
Applying what had been said by Dr. Lushington in D. v. A, 
there could not be said to have been proper consummation in 
the present case. There had been a mere connection between 
the parties if it occurred to the extent suggested by the wife and 
there was nothing which could be said to have been vera copula 
or proper coitus between husband and wife. Even if the wife 
had satisfied him (the commissioner) that there had been 
connection of the nature she suggested, that could not be held 
to be consummation in the circumstances, having regard to the 
artificiality of her organ. In regard to the question of curability 
it would be impossible in this case to cure the defect in the wife 
to the extent of making her in the real sense of the term capable 
of having sexual relations with her husband. Decree nisi. 

APPEARANCES: R. G. Micklethwait (Field, Roscoe & Co., for 
Brain & Brain, Reading); Philip Cox (Tuck & Mann, for 
H. B. Keight, Birmingham). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 237 
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SURVEY OF THE WEEK 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Bradford Corporation (Trolley Vehicles) Provisional Order Bill 


[H.C.] [29th June. 
Pier and Harbour Provisional Order (Brighton) Bill [H.C.] 
[29th June. 
Pier and Harbour Provisional Order (Cowes) Bill [H.C.} 
[29th June. 
Pier and Harbour Provisional Order (Llanelly) Bill [H.C.] 
[29th June. 
Pier and Harbour Provisional Order (Newport (Isle of Wight)) 
Bill [H.C.] [29th June. 
Pier and Harbour Provisional Order (Salcombe) Bill [H.C.]} 
(29th June. 
Pier and Harbour Provisional Order (Whitehaven) Bill [H.C.] 
[29th June. 


Wolverhampton Corporation (Trolley Vehicles) Provisional 
Order Bill [H.C.] (29th June. 


Read Second Time :— 
Landlord and Tenant Bill [H.C.] 
Television Bill [H.C.] 
Walsall Corporation Bill [H.C.] 


Read Third Time :— 


Dunoon Burgh Order Confirmation Bill [H.C.] [ist July. 
Edinburgh Corporation Order Confirmation Bill [H.C.] 
(30th June. 
Ferguson Bequest Fund Order Confirmation Bill [H.C.] 
[30th June. 
[1st July. 
[1st July. 


[29th June. 
{1st July. 
[29th June. 


Juries Bill [H.C.] 
Protection of Animals (Amendment) Bill [H.C.] 
In Committee :— 


Housing (Repairs and Rents) (Scotland) Bill [H.C.] 
(29th June. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 


Birmingham Corporation Bill [H.L.] 
Coventry Corporation Bill [H.L.] 


[28th June. 
[30th June. 


Manchester Corporation Bill [H.L.] [30th June. 

Stroudwater Navigation Bill [H.L.] (30th June. 
Read Third Time :— 

Baking Industry (Hours of Work) Bill [H.C.] {2nd July. 

Mines and Quarries Bill [H.C.] {2nd July. 

Slaughterhouses Bill [H.L.] [29th June. 


In Committee :— 


Finance Bill [H.C.] [29th June. 


B. DEBATES 


On the Committee Stage of the Finance Bill Mr. REMNANT 
moved a new clause to give a right of appeal to the Board of 
Referees against a decision by the Commissioners of Inland 
Revenue as to the value to be placed on a deceased’s property 
orany part thereof. At present the only appeal was the expensive 
one of the High Court. The proposed appeal would save great 
expense—especially where the shares of private companies were 
concerned. 

The Economic Secretary to the Treasury, Mr. MAvuDLING, 
said that the Chancellor realised there was a considerable weight 
of opinion behind the proposal. He thought there was a lot to be 
said for a new tribunal, though the Evershed Committee had 
recommended against it. The proposal would be considered 
between now and next year’s budget and, if the decision was 
favourable, the precise form of the new tribunal would be 
considered. The new clause was withdrawn. 

A further new clause was proposed by Major Hicks BEAcH 
providing that, where compulsory purchase of real property 
takes place within three years of death and the compensation 
paid is less than the valuation for estate duty purposes, the latter 
should be replaced by the former. The SoLiciror-GENERAL 
said that the Chancellor proposed to include in next year’s 


Finance Bill a provision on this point and it would be retrospective 
to the date when the development charge had been abolished, 
namely, 18th November, 1952. It would also extend to include 
land acquired by agreement by an authority possessing powers 
of compulsory purchase. The new clause was withdrawn. 
[28th June. 


C. QUESTIONS 
LEGAL PROFESSION (FUSION) 

The ATTORNEY-GENERAL said that he did not consider that 
there was sufficient demand for fusion of the two branches of 
the legal profession, either from the public or from the profession 
itself, to justify the appointment of a committee to consider the 
question. [28th June. 


INcoME Tax Act, 1952 (SECTION 468 APPLICATIONS) 

Mr. R. A. BuTLeR said that the general principle on which 
Treasury consent had been refused to some applications under 
s. 468 of the Income Tax Act, 1952, was that on a balance of 
considerations it would not have been in the public interest to 
grant consent. These considerations were, on the one hand, 
any new factors or circumstances which were represented to 
require the proposed transaction or other reasons for it based on 
the efficiency and development of the applicant’s operations, 
and, on the other hand, the prospective loss of revenue or of 
foreign exchange to this country involved in the transaction. 

{29th June. 
WaGES ARREARS (PROSECUTIONS) 


Sir THomAs DuGpaALe stated that during the twelve months 
ended 31st May last there were fourteen prosecutions for infringe- 
ment of the Agricultural Wages Act. All were successful. 

[Ist July. 
AFFILIATION ORDERS 

The HomE SEcrETARY stated that the numbers of affiliation 
orders made by magistrates’ courts in England and Wales were 
as follows :— 


1951 3,944 
1952 4,072 
1953 3,979 
[1st July. 


CORONERS’ JURIES (PAYMENT) 


THE Home SECRETARY said that he was consulting the local 
authority associations and the Coroners’ Society on the question 
whether it was necessary or desirable to institute a standard 
practice for the regulation of the payments made by coroners’ 
officers to jurymen. [1st July. 


MAGISTRATES’ CouRTS COMMITTEES (EXPENDITURE) 


Asked whether he was satisfied that magistrates’ courts 
committees had sufficient discretionary powers in regard to 
staffing and equipping their petty sessional divisions, Sir DAvip 
MAXWELL FYFE said that he had recently relaxed in some respects 
the financial control which he exercised over the expenditure of 
magistrates’ courts committees. In view of the continuing 
need for economy, however, he did not at present feel able to 
make further relaxations, but he had no reason to think that these 
restrictions were hampering the committees in the exercise of 
their functions. He would keep the position under review. 

[ist July. 
ACTIVE SERVICE WILLS (VALIDITY) 


The ATTORNEY-GENERAL said he was not aware of any recent 
case which had raised doubts about the validity of unwitnessed 
wills made by soldiers in actual military service, and the Lord 
Chancellor was satisfied that it was unnecessary to introduce 
legislation on the subject. He had enquired about the case 
referred to in correspondence in the Press, and was informed 
that the validity of the will was not in question, but a grant of 
probate could not issue as such because no executor was named 
in the will. Letters of administration with the will annexed 
had been granted to the soldier’s widow. [ist July. 


SCHEDULE A ASSESSMENTS OF FLATS 


Mr. Boyp-CARPENTER said that the Inland Revenue had been 
advised that, in cases where flats were let over long periods at a 
rent less than the annual value on payment of a premium, the 
Sched. A assessment should be on the occupier by virtue of ss. 105 
and 113 of the Income Tax Act, 1952, and that was the basis of 
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the present departmental practice. The legal position was not 
free from doubt, and from some text books the view might be 
formed that the assessment would be on the landlord. It was 
likely that the matter would be tested in the courts fairly soon. 
His answer did not affect the ordinary case where all the flats 
in a building were let at full rents, with no premium, where the 
landlord was assessable under s. 109 of the Income Tax Act, 
1952. [2nd July. 


STATUTORY INSTRUMENTS 


Agriculture (Poisonous Substances) Regulations, 1954. (S.I. 
1954 No. 828.) 8d. 

Air Navigation Order, 1954. (S.I. 1954 No. 829.) 3s. 2d. 

Atomic Energy Authority (Appointed Day) Order, 1954. (S.I. 
1954 No. 832 (C.7).) 

Bacon (Revocation) Order, 1954. (S.I. 1954 No. 873.) 

Bognor Regis (Little Heath Reservoir) Order, 1954. 
No. 824.) 

Coal Mines Regulation (Suspension) (No. 2) Order, 1954. (S.I. 
1954 No. 833.) 

Colonial Air Navigation (Amendment) Order, 1954. 
No. 831.) 

Colonial Civil Aviation (Application of Act) (Amendment) 
Order, 1954. (S.I. 1954 No. 830.) 

County of Inverness (Bruiach Burn) Water Order, 1954. (S.I. 
1954 No. 868 (S.91).) 5d. 

County of Inverness (Tobar na Slainte, Skye) Water Order, 1954. 
(S.I. 1954 No. 864 (S.90).) 5d. 

Defence Regulations (No. 3) Order, 1954. (S.I. 1954 No. 840.) 

Defence Regulations (No. 4) Order, 1954. (S.I. 1954 No. 841.) 

Family Allowances (Jersey Reciprocal Arrangements) Regulations, 
1954. (S.I. 1954 No. 863.) 5d. 

Fatstock (Guaranteed Prices) (Marking) Order, 1954. 
No. 872.) 

Food (Licensing of Establishments) (Revocation) Order, 1954. 
(S.I. 1954 No. 818.) 

Food (Seasonal Allowances) (Revocation) Order, 1954. (S.I. 
1954 No. 819.) 

Food Control Committees (Revocation) Order, 1954. (S.I. 
1954 No. 817.) 

Foot-and-Mouth Disease (Controlled and Infected Areas) 
(Modification of Restrictions) (Revocation) Order, 1954. 
(S.I. 1954 No. 875.) 

Hat, Cap and Millinery Wages Council (England and Wales) 
Wages Regulation (Amendment) Order, 1954. (S.I. 1954 
No. 861.) 5d. 

Import Duties (Drawback) (No. 3) Order, 1954. 
No. 850.) 


(S.I. 1954 


(S.I. 1954 


(S.I. 1954 


(S.I. 1954 


POINTS IN 


Date for Assessment of Damages 


Q. A structure belonging to a harbour authority was damaged 
in 1949, but the repairs have not yet been carried out and in 
fact the structure may never be repaired since it is proposed to 
reconstruct the whole. An estimate for the damage was obtained 
in 1949, but owing to rising prices the same work would now 
cost considerably more. No proceedings have so far been 
instituted. Should the amount of damages be based on the 
cost of repairs in 1949 or the cost now ? We are uncertain whether 
the case of Rosenthal v. Alderton [1946] K.B. 374 is helpful as an 
analogy since that was a case in detinue. 

A. It is assumed that the action will be one for damages 
for negligence of some sort. Rosenthal v. Alderton [1946] K.B. 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Importation of Carcases and Animal Products Order, 1954. 
(S.I. 1954 No. 853.) 6d. 

Knacker’s Yard (Revocation) Order, 1954. (S.I. 1954 No. 856.) 

Livestock (Restriction on Slaughtering) (Amendment and 
Revocation) Order, 1954. (S.I. 1954 No. 825.) 

Livestock (Sales) (Amendment and Revocation) Order, 1954. 
(S.I. 1954 No. 857.) 

Merchant Shipping (Load Line Convention) (Nicaragua) Order, 
1954. (S.I. 1954 No. 835.) 

Merchant Shipping (Passenger Returns) Regulations, 1954. 
(S.I. 1954 No. 849.) 8d. 

Milk Distributive Wages Council (England and Wales) Wages 
Regulation (Amendment) (No. 2) Order, 1954. (S.I. 1954 
No. 862.) 

Nant Conway Rural Water Order, 1954. (S.I. 1954 No. 865.) 5d. 

National Insurance and Industrial Injuries (Jersey) Order, 
1954. (S.I. 1954 No. 836.) 8d. 

National Service (Adaptation of Enactments) (Navy, Army and 
Air Force Reserves) Order, 1954. (S.I. 1954 No. 837.) 5d. 

National Service (Military Forces) (Amendment) Regulations, 
1954. (S.I. 1954 No. 821.) 5d. 

National Service (Naval and Marine Forces) (Amendment) 
Regulations, 1954. (S.I. 1954 No. 859.) 5d. 
New Forest (Confirmation of Byelaws) Order, 1954. 

No. 869.) 5d. 

North Borneo (Alteration of Boundaries) Order in Council, 1954. 
(S.I. 1954 No. 838.) 

Northern Ireland (Industrial Organisation and Development) 
Order, 1954. (S.I. 1954 No. 834.) 

Pigs (Sales) (Amendment and Revocation) Order, 1954. (S.I. 
1954 No. 826.) 

Pigs (Sales) (Northern Ireland) (Amendment and Revocation) 
Order, 1954. (S.I. 1954 No. 827.) 

Retention of Pipes under Highways (Lancashire) (No. 2) Order, 
1954. (S.I. 1954 No. 848.) 

Sarawak (Alteration of Boundaries) Order in Council, 1954. 
(S.I. 1954 No. 839.) 

Ships’ Stores (Revocation) Order, 1954. (S.I. 1954 No. 858.) 

South-East Cornwall Water Order, 1954. (S.I. 1954 No. 810.) 

Stopping up of Highways (Lincolnshire—Parts of Lindsey) 
(No. 2) Order, 1954. (S.I. 1954 No. 855.) 

Stopping up of Highways (North Riding of Yorkshire) (No. 3) 
Order, 1954. (S.I. 1954 No. 847.) 

Stopping up of Highways (Shropshire) (No. 2) Order, 1954. 
(S.I. 1954 No. 854.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


PRACTICE 


374, and also Sachs v. Miklos [1948] 2 K.B. 23 and Munro v. 
Willmot [1948] 2 All E.R. 983, relate only, plainly we think, 
to damages for conversion or detinue. The general rule in tort 
(and contract) is that damages are assessed as at the date of the 
accrual of the cause of action (cf. per Denning, J., in Beaman v. 
A.R.T.S., Lid. [1948] 2 All E.R. 89). On this basis, the 1949 
cost must be taken, but the court has discretion to grant interest 
on the amount awarded (s. 3 of the Law Reform (Miscellaneous 
Provisions) Act, 1934). 


(S.I. 1954 


Bankruptcy—EFFECT ON ANTECEDENT TRANSACTIONS— 
FRAUDULENT PREFERENCE 


Q. A, on behalf of herself and four infant children, obtained 
final judgment for £2,500 damages for professional negligence 
against B, a solicitor. As B had no available property upon 
which execution could be issued, it was agreed to accept £200 
per annum towards the discharge of the judgment whilst B’s 
earnings as a solicitor did not exceed {x per annum. B later 
sold his practice to C and took up an appointment at a salary 
exceeding his previous earnings. It appears that C is now acting 
for another woman, X, with one child, having a similar claim 
against B for professional negligence and, unknown to 4A, B, 
subsequently to the judgment in A’s favour, assigned to X the 
balance of £2,500 due to him from C for the practice and payable 
at the rate of {500 per annum from September next. There 
were no pending proceedings between X and B but it is understood 
that the said assignment was made to secure agreed damages of 
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12,306, payable by B to X. Whilst it is probable that B was 
being pressed by X for a settlement of her claim, it has not been 
possible to obtain any definite information on the point. It is 
probable that the outstanding debt of £2,500 due by C to B in 
respect of the practice represented practically the whole of B’s 
tangible assets at the date of the assignment, other than his 
personal earnings. A contends that she has been unfairly treated 
and is contemplating the issue of a bankruptcy notice against B. 
(a) In the event of B’s bankruptcy, is there any likelihood of the 
assignment of the debt to X being set aside as-a fraudulent 
preference ? (b) Are there any other steps open to 4 to have the 
assignment set aside ? 

A. (a) Whether a transaction amounts to fraudulent preference 
is essentially a question of fact which depends to a large extent 
on the precise evidence available of the motive of the bankrupt 
in transacting it. On the basis of the circumstances set out in 
the question we think that there are good prospects of having 
the assignment to X set aside as a fraudulent preference under 
s. 44 of the Bankruptcy Act, 1914, the time limit in which is 
now six months, not three, as a result of an amendment introduced 
by the Companies Act, 1947, s. 115 (3). There does not seem to 
be any difficulty in showing that B was insolvent, but the onus 
is on the trustee in bankruptcy. The fact that the assignment 
was made with a view of preferring X to other creditors is less 
straightforward, but it is enough if this was the dominant motive ; 
it need not be the sole motive. The real awkwardness of A’s 
position is again one of onus. Those who claim to avoid the 
transaction must establish the “‘ fraudulent ’”’ intent (see Peat v. 
Graham Trust {1934| A.C. 252). (b) We do not think so. 


Savings Bank—NoMINATION—WHETHER NOMINEE LIABLE FOR 
FUNERAL EXPENSES 

Q. A makes a valid nomination of her balance in the Post 
Office savings bank to a nurse, B, who attended her some years 
ago. On the death of A, the nominee B receives the balance 
from the Post Office savings bank. A, who dies in a home for 
old people, is buried at the expense of the county council, her 
only estate then being two insurance policies which realise £20. 
These are paid out to the council. The council now write to the 
nominee saying that the funeral cost £47, and asking for a 
remittance of £27. Can the council claim this amount from B ? 

A. Under the Savings Bank Regulations, 1938, reg. 39 (1) (ce) (i), 
the funeral expenses have priority over a nominee’s title and B, 
therefore, takes under the nomination, subject to the prior right 
of the county council to reimbursement of the balance of the 
funeral expenses. The expenses must not exceed such a sum as 
is suitable to the station in life of the deceased (decision of the 
Registrar of Friendly Societies in Aaronson No. 301/889), but, 
subject to the county council establishing the reasonableness 
of the amount expended, they can recover from B. 


Will—ConsTRUCTION—BEQUEST TO Wipow FOR LIFE WITH 
REMAINDER TO Two PERSONS OR SURVIVOR—-WHETHER VESTED 
OR CONTINGENT 

Q. E.J.P. died in August, 1953, having by his will dated in 
May, 1953, after payment of small legacies, bequeathed all the 
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residue of his estate real and personal to his trustees upon trust 
for the income to be paid to his widow during her life. The clause 
relative to this request reads as follows: ‘‘ My trustees shall 
stand possessed of the said moneys (hereinafter called the trust 
fund) upon trust to pay the income arising therefrom to my said 
wife during her life and after her decease my trustees shall hold 
the trust fund as to both capital and income in trust for A. D. 
and FR. E. R. in equal shares or the whole to the survivor of them 
absolutely.’’ 4. D. wishes to release her interest in the estate 
to the widow. Is it considered that A. D. has an interest vesting 
on the death of the deceased, or is it only contingent on her 
surviving the widow ? 

A. The interpretation of the trusts in favour of A.D. and 
Rk. E.R. is not entirely free from ambiguity. We nevertheless 
consider that the expression ‘‘ survivor of them ”’’ relates solely 
to one of them (4. D. and R. E. R.) surviving the other and has 
no relation to either or both surviving the widow. The effect 
of this is that the bequest in remainder consists of a tenancy 
for the joint lives of A.D. and R.E.R., with a contingent 
remainder to the survivor absolutely. The absolute interest of 
A.D. is, therefore, contingent upon her surviving R. E. R., 
and her life interest is contingent upon her surviving the widow. 
See Jarman on Wills, 7th ed., vol. II, p. 1346, and authorities 
there cited. 


Rating— DRAINAGE RATE—ASSESSMENT OF COMMON LAND 

Q. A common in a low-lying part of a village is subject to a 
drainage rate. It is on one side of the parish and only a few of 
the inhabitants use it for grazing geese and, possibly, a pony. 
The lord of the manor does not use it in any way. Who has to 
pay the owner’s and occupier’s drainage rate ? 


A. The difference between an ‘‘ owner’s ’’ and an “ occupier’s ”’ 
drainage rate is laid down in s. 24 (2) of the Land Drainage 
Act, 1930. An “ owner’s ”’ drainage rate is a rate levied for the 
purpose of defraying expenses of new works and the improvement 
of existing works, whereas an “ occupier’s ’’ drainage rate is one 
levied for the purpose of defraying any other expenses. Under 
subs. (3) both are levied on the occupier. If, however, the land 
is unoccupied the owner is deemed to be the occupier for the 
purpose of the payment of the rate. The inhabitants actually 
exercising the rights of depasture are not liable to be rated in 
respect thereof (Kempe v. Spence (1779), 2 Wm. BI. 1244) unless 
the rights of each one are sufficient to amount to actual occupation 
of a specific portion of the common land (Tvrenfield v. Lowe 
(1869), L.R. 4 C.P. 454). The annual value of the rights of 
common are, however, taken into account in the assessment of 
the hereditaments to which such rights are appendant or 
appurtenant (?. v. Churchill (1825), 4 B. & C. 750.) If the 
common is within the demesne of the lord of the manor he will 
be liable to be rated as both owner and occupier (R. v. Mayor, etc., 
of York (1837), 6 A. & E. 419). The value will be subject to a 
deduction in respect of the commoners’ rights and if such rights 
exhaust or are capable of exhausting the annual value of the 
common to the owner the assessment will be reduced to nil 
(Mavor of Lincoln v. Holmes (1867), L.R. 2 QO.B. 482). 


NOTES AND NEWS 


Honours and Appointments 


Mr. D. E. Jones, deputy magistrates’ clerk for Barmouth, 
has been appointed solicitor to the Oldridge Urban Council, 
Staffordshire. 

Mr. R. G. Laycock, deputy secretary and solicitor to the 
South Western Gas Board, has been appointed solicitor to the 
Board. 





Personal Notes 


Walsall Law Association and Walsall and Wolverhampton 
County Courts presented a radio set on 1st July to Mr. H. W. 
Francis on his retirement as senior clerk to Walsall County Court 
after twenty-seven years’ county court service. The presentation 
was made by His Honour Judge R. H. Norris. 

The wedding took place recently of Mr. W. N. Longden, 
solicitor, of Crewe, and Miss Ethel Mary Gradwell. 

Mr. E. R. Shuter, senior legal assistant in the Town Clerk’s 
Office, Birmingham, for nearly twenty-nine years, is to retire 
at the end of July. 


Miscellaneous 
GENERAL COUNCIL OF THE BAR 

The Council has reappointed the following officers : Chairman, 
The Rt. Hon. Sir Hartley Shawcross, Q.C., M.P. ; Vice-Chairman, 
Mr. J. N. Gray, D.S:O., Q.C.; Hon. Treasurer, Mr. K. W. 
Mackinnon. The following members of the Bar have been 
appointed Additional Members of the Council: Mr. K. S. 
Carpmael, Q.C., Mr. H. I. Willis, Q.C., Mr. John Senter, Q.C., 
Mr. N. G. L. Richards, O.B.E., Mr. Angus Fraser and Miss 
D. Knight Dix. 





DECEASED PERSONS’ POST-WAR CREDITS 

The Board of Inland Revenue have announced that from 
5th July the forms for claiming the post-war credits of 
deceased persons who would, if still living, be sixty-five or 
over (sixty or over if a woman) are available at post offices. 
It is stated that there are likely to be as many as half a million 
people entitled to claim such credits but it is expected to pay 
most of them by the end of the year. No payments can, however, 
be made before 9th August. A reminder is added that people 
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over sixty-five themselves (over sixty if a woman) are entitled to 
claim payment of inherited credits irrespective of the age the 
deceased would be if still living. 


DEVELOPMENT PLANS 
CouNTY OF PEMBROKE DEVELOPMENT PLAN 
The above development plan was on 22nd June, 1954, 
submitted to the Minister of Housing and Local Government for 
approval. It relates to land situate within the county of 
Pembroke and comprises land within the undermentioned 
districts. A certified copy of the plan as submitted for approval 
has been deposited for public inspection at the County Offices, 
Haverfordwest. Certified copies or extracts of the plan so far 
as it relates to the undermentioned districts have also been 
deposited for public inspection at the places mentioned below. 


Borough of Haverfordwest—Town Clerk’s Office, 2 Picton 
Place, Haverfordwest. 

Borough of Pembroke—Town Clerk’s Office, Pembroke. 

Borough of Tenby—Town Clerk’s Office, Civic Centre, 
Tenby. 

Urban District of Fishguard and Goodwick—Town Hall, 
Fishguard. 

Urban District of Milford Haven—Town Hall, Milford Haven. 

Urban District of Narberth—Narberth Urban District Council 
Offices, Narberth. 

Urban District of Neyland—Neyland Urban District Council 
Offices, Neyland. 

Rural District of Cemaes—26 Quay Street, Cardigan. 

Rural District of Haverfordwest—10 Picton 
Haverfordwest. 

Rural District of Narberth—Narberth 
Council Offices, Narberth. 

Rural District of Pembroke—Barnard House, Pembroke. 


The copies or extracts of the plan so deposited are available 
for inspection free of charge by all persons interested at the 
places mentioned above during normal office hours. Any objection 
or representation with reference to the plan may be sent in 
writing to the Under-Secretary, Welsh Office, Ministry of Housing 
and Local Government, Cathays Park, Cardiff, before 31st August, 
1954, and should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Pembrokeshire County Council, and will 
then be entitled to receive notice of the eventual approval of 
the plan. 


Place, 


Rural District 


DONCASTER DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Doncaster. The plan, as approved, will be deposited in the 
council offices for inspection by the public. 


KINGSTON-UPON-HULL DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved 
with modifications the development plan for the County Borough 
of Kingston-upon-Hull. The plan, as approved, will be deposited 
in the Guildhall for inspection by the public. 


Wills and Bequests 
Mr. T. Cooksey, solicitor, of Halesowen, left £66,598 (465,845 
net). 
Major M. H. Soames, solicitor, of Little Berkhampsted, Herts, 
left £128,560 (£128,352 net). 
Mr. R. K. Smith, solicitor, of Kirbymoorside, left £30,050. 


OBITUARY 
Mr. W. BARROW 


Mr. Walter Barrow, retired solicitor, of Birmingham, died on 
21st June, aged 87. Admitted in 1889, he was president of the 
Birmingham Law Society from 1908 to 1910, managing director 
of Cadbury Brothers, Ltd., from 1918 to 1935 and a vice-chairman 
from 1932 to 1935, president of the Birmingham Chamber of 
Commerce in 1929 and pro-chancellor of Birmingham University 
from 1933 to 1939. 
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Mr. D. W. EVANS 
Mr. David William Evans, the immediate past-president of 
Monmouthshire Law Society and coroner for Newport since 1940, 
died on 26th June, aged 51. He was admitted in 1929. 


Mr. D. M. GRIFFITHS 


Mr. David Miles Griffiths, solicitor, of High Holborn, London, 
W.C.1, died on 26th June, aged 46. He was admitted in 1942. 


LORD MORRIS OF KENWOOD 
Lord Morris of Kenwood, solicitor, of Sheffield, died on 1st July, 
aged 60. He was Member of Parliament for Central Sheffield 
from 1945 until 1950, in which year he was raised to the peerage. 
He was admitted in 1920 but was called to the Bar by Gray’s Inn 
in 1936 and was again admitted a solicitor in 1952. 


Sir CHARLES PRICE 
Sir Charles William Mackay Price, solicitor, of Haverfordwest, 
died on 6th July, aged 82. He was Member of Parliament for 
Pembrokeshire from 1924 to 1929. He was an alderman of 
Pembrokeshire County Council for a number of years and had 
been a Forestry Commissioner since 1929. He was admitted in 
1893. 


Mr. E. J. SEAUGHTER 
Mr. Edward Joseph Slaughter, retired solicitor, formerly of 


Arundel Street, Strand, London, W.C.2, died on Ist July. He 
was admitted in 1895. 


Mr. R. H. SUTCLIFFE 
Mr. Ronald Helme Sutcliffe solicitor, of Warwick, deputy 
coroner for the Central District of Warwickshire, died on 
23rd June, aged 44. He was admitted in 1933. 


Mr. N. WHARTON 


Mr. Norman Wharton, retired solicitor, of Scarborough, died 
on 21st June, aged 77. He was admitted in 1900. 


SOCIETIES 


MIDDLE TEMPLE 


Queen Elizabeth the Queen Mother, past Treasurer of the 
Middle Temple, was present on 5th July at Grand Day dinner in 
Middle Temple Hall. Her Majesty was received by the Master 
Treasurer, Mr. Wilfrid Price. Among those present were: The 
Lord Chancellor, the Netherlands Ambassador, the Earl of 
Rosebery, Lord Rennell, the Lord Chief Justice, Mr. Antony 
Head, M.P., Sir Edward Bridges, Mr. Justice Hilbery, Admiral 
of the Fleet Sir Rhoderick McGrigor, Field-Marshal Sir John 
Harding, Marshal of the R.A.F. Sir William Dickson, Dr. E. D. 
Adrian, O.M., Sir Charles Doughty, Q.C., Sir Gerald Kelly, 
Sir Arthur Bliss, Mr. L. W. Brockington, Q.C., Group Captain 
B. Beresford, and Masters of the Bench. 


The sixty-eighth annual general meeting of the INCORPORATED 
Law Society FOR CARDIFF AND District took place at the 
Law Library, Law Courts, Cardiff, on 30th May. Mr. C. Stuart 
Hallinan, C.B.E., was elected President, and Mr. W. H. Winn- 
Jones Vice-President for the coming year. The following were 
elected ordinary members of the council: Messrs. Lionel T. 
Evans, R. D. Lean, D. Phillips Rees and H. W. Shibko. Messrs. 
Richard O. Rhys and G. Leslie Shepherd were re-elected Hon. 
Treasurer and Hon. Secretary respectively. 
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